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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549
 

FORM 10-Q 
  
(Mark one)
  

For the quarterly period ended March 31, 2009
  

OR
  

 
Commission File No. 0-23911 

 

Fog Cutter Capital Group Inc.
(Exact name of registrant as specified in its charter)

 

 
301 Arizona Avenue, Suite 200

Santa Monica, CA 90401
(Address of principal executive offices) (Zip Code)

(310) 319-1850 
 (Registrant’s telephone number, including area code) 

 
Indicate by check mark whether the registrant: (1) has filed all reports required to be filed by Section 13 or 15(d) of the Securities Exchange Act of 1934 during the preceding 12 

months (or for such shorter period that the registrant was required to file such reports) and (2) has been subject to such filing requirements for the past 90 days. 
Yes o  No þ 

 
Indicate by check mark whether the registrant has submitted electronically and posted on its corporate Web site, if any, every Interactive Data File required to be submitted 

and posted pursuant to Rule 405 of Regulation S-T (§232.405 of this chapter) during the preceding 12 months (or for such shorter period that the registrant was required to submit and 
post such files).

Yes o  No þ 
 

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, or a smaller reporting company.  See definition of “accelerated 
filer”, “large accelerated filer”, and “smaller reporting company” in Rule 12b-2 of the Exchange Act.  (Check one): 
 

Large accelerated filer o             Accelerated filer o 
Non-accelerated filer o (do not check if a smaller reporting company)        Smaller reporting company þ 

 
Indicate by check mark whether the registrant is a shell company (as defined in Rule 12b-2 of the Exchange Act). 

Yes o  No þ 
 

APPLICABLE ONLY TO CORPORATE ISSUERS:
  

Indicate the number of shares outstanding of each of the issuer’s classes of common stock, as of the latest practicable date. 
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þ QUARTERLY REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES EXCHANGE ACT OF 1934

o TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES EXCHANGE ACT OF 1934

Maryland   52-2081138
(State or other jurisdiction of incorporation or 

organization)
  (I.R.S. Employer Identification No.)

Class   Outstanding at March 15, 2010
Common Stock, par value $0.0001 per share   7,954,928 shares

 
  



 
FOG CUTTER CAPITAL GROUP INC.

 
FORM 10-Q 

 
I N D E X

  
Available information
 
          Our website is www.fogcutter.com. We make our annual report on Form 10-K, as well as other reports filed with the Securities and Exchange Commission, available through our 
website as soon as reasonably practicable after they are filed. A copy of these reports may also be obtained by writing to us at 301Arizona Avenue, Suite 200, Santa Monica, CA 90401, 
Attn: Investor Reporting.
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PART I — FINANCIAL INFORMATION 
 
ITEM 1.  INTERIM CONSOLIDATED FINANCIAL STATEMENTS (Unaudited)
  

FOG CUTTER CAPITAL GROUP INC.
CONSOLIDATED STATEMENTS OF FINANCIAL CONDITION

 (dollars in thousands, except share data)
 

 
The accompanying notes are an integral part of these consolidated financial statements.
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March 31,

2009 (unaudited)   
December 31,

2008  
Assets            

Current Assets:            
Cash and cash equivalents    $ 515    $ 390 
Accounts receivable      1,922      2,712 
Notes receivable, current portion      18      18 
Inventories      2,886      2,964 
Other current assets      157      294 

Total current assets      5,498      6,378 
               

Notes receivable      24      34 
Property, plant and equipment, net      7,763      8,253 
Intangible assets, net      4,021      4,068 
Goodwill      8,028      8,028 
Other assets      927      812 

Total assets    $ 26,261    $ 27,573 

               
Liabilities and Stockholders’ Equity (Deficiency)              

Liabilities:              
Accounts payable and accrued liabilities    $ 18,019    $ 17,486 
Borrowings and notes payable, current portion      14,144      14,330 
Obligations under capital leases, current portion      1,819      1,927 

Total current liabilities      33,982      33,743 
               

Deferred income      3,227      2,572 
Total liabilities      37,209      36,315 

               
Commitments and contingencies              
Minority interests in consolidated subsidiaries      289      365 

               
Stockholders’ Equity (Deficiency):              

Preferred stock, $.0001 par value; 25,000,000 shares authorized; no shares issued and outstanding     -      - 
Common stock, $.0001 par value; 200,000,000 shares authorized; 11,757,073 shares issued as of March 31, 2009 and December 31, 

2008;  7,954,928 shares outstanding as of March 31, 2009 and December 31, 2008     172,243      172,102 
Accumulated deficit      (171,469)     (169,198)
Treasury stock, 3,802,145 common shares as of March 31, 2009 and December 31, 2008, at cost     (12,011)     (12,011)

Total stockholders’ equity (deficiency)      (11,237)     (9,107)
Total liabilities and stockholders’ equity    $ 26,261    $ 27,573 
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FOG CUTTER CAPITAL GROUP INC.
CONSOLIDATED STATEMENTS OF OPERATIONS

(Unaudited)
(dollars in thousands, except share data)

 

 
The accompanying notes are an integral part of these consolidated financial statements.
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    Quarter Ended  
    March 31,  
    2009     2008  
Revenue:            

Restaurant and manufacturing sales                                                                                         $ 8,797    $ 10,166 
Restaurant franchise and royalty fees                                                                                           581      645 

Total revenue                                                                                       9,378      10,811 
               
Operating costs and expenses:              

Restaurant and manufacturing cost of sales                                                                                          5,132      6,014 
Engineering and development                                                                                          293      281 
Depreciation and amortization                                                                                          427      479 

Total operating costs and expenses                                                                                      5,852      6,774 
               
General and administrative expenses:              

Compensation and employee benefits                                                                                          1,804      4,053 
Professional fees                                                                                          288      860 
Other                                                                                          3,184      3,838 

Total general and administrative expenses                                                                                      5,276      8,751 
               
Non-operating income (expense):              

Interest income                                                                                          12      37 
Interest expense                                                                                          (676)     (440)
Other income, net                                                                                          84      447 

Total non-operating  income (expense)                                                                                      (580)     44 
               
Loss before provision for income taxes, minority interests, and equity in income of equity investees     (2,330)     (4,670)
               
Minority interest in earnings                                                                                              75      83 
Equity in income of equity investees                                                                                              -      200 
Income tax (expense) benefit                                                                                              (3)     52 
Loss from continuing operations                                                                                              (2,258)     (4,335)
               
Income (loss) from discontinued operations (including gain on sale of $4,217 in 2008)     (13)     3,898 
               
Net loss                                                                                            $ (2,271)   $ (437)

               
Basic loss per share from continuing operations                                                                                            $ (0.28)   $ (0.54)
Basic earnings (loss) per share from discontinued operations   $ (0.01)   $ 0.49 
Basic loss per share                                                                                            $ (0.29)   $ (0.05)
Basic weighted average shares outstanding                                                                                              7,954,928      7,954,928 
               
Dividends declared per share                                                                                            $ -    $ - 
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FOG CUTTER CAPITAL GROUP INC.
CONSOLIDATED STATEMENT OF STOCKHOLDERS’ EQUITY (DEFICIENCY) 

(Unaudited)
(dollars in thousands, except share data)

 

 

(1)     Issued and outstanding
 

The accompanying notes are an integral part of these consolidated financial statements.
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    Common Stock     Treasury Stock     Accumulated        
    Shares (1)     Amount     Shares     Amount     Deficit     Total  

Balance at January 1, 2009     7,954,928    $ 172,102      3,802,145    $ (12,011)   $ (169,198)   $ (9,107)
Comprehensive income (loss):                                          
Net loss     -      -      -      -      (2,271)     (2,271)
Stock options expensed in net loss     -      141      -      -      -      141 
Balance at March 31, 2009     7,954,928    $ 172,243      3,802,145    $ (12,011)   $ (171,469)   $ (11,237)
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FOG CUTTER CAPITAL GROUP INC.
CONSOLIDATED STATEMENTS OF CASH FLOWS

(Unaudited)
(dollars in thousands)

 

 
The accompanying notes are an integral part of these consolidated financial statements.
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    Quarter Ended  
    March 31,  
    2009     2008  
Cash flows from operating activities:              

Net loss   $ (2,271)   $ (437)
Loss (income) from discontinued operations     13      (3,898)
Loss from continuing operations     (2,258)     (4,335)
  Adjustments to reconcile net loss to net cash provided (used) by operating activities:              

Equity in income of equity investees      -      (200)
Depreciation and amortization      525      607 
Foreign currency gain      -      (580)
Share based compensation      141      330 
Market value impairment reserve      -      153 
Other      62      (48)

Change in:              
Other assets      944      (138)
Deferred income      655      (15)
Accounts payable and accrued liabilities      533      27 

Net cash provided (used) by operating activities      602      (4,199)
               
Cash flows from investing activities:              

Principal repayments on notes receivable, including loans to senior executives     10      1,149 
Investments in property, plant, and equipment      (42)     (396)
Net cash provided by (used in) investing activities      (32)     753 

               
Cash flows from financing activities:              

Proceeds from borrowings      -      500 
Repayments on borrowings      (323)     (4,653)
Repayments under capital leases      (109)     (13)
Investments by minority interests, net      -      350 
Net cash used in financing activities      (432)     (3,816)

Net change in cash and cash equivalents from continuing operations     138      (7,262)
               
Net change in cash and cash equivalents from discontinued operations:              

Net cash used in operating activities      (13)     (715)
Net cash provided by investing activities      -      7,879 
Net cash used in financing activities      -      (79)

Net change in cash and cash equivalents      125      (177)
Cash and cash equivalents at beginning of period      390      1,131 
Cash and cash equivalents at end of period    $ 515    $ 954 

               
Supplemental disclosures of cash flow information:              

Cash paid for interest    $ 218    $ 903 
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NOTES TO CONSOLIDATED FINANCIAL STATEMENTS (Unaudited)
 
NOTE 1 – BASIS OF PRESENTATION AND ACCOUNTING POLICIES 
 
The accompanying interim consolidated financial statements of Fog Cutter Capital Group Inc. and Subsidiaries (“FCCG” or the “Company”) are unaudited and have been prepared in 
conformity with the requirements of Regulation S-X promulgated under the Securities Exchange Act of 1934, as amended (the “Exchange Act”), particularly Rule 10-01 thereof, which 
governs the presentation of interim financial statements.  Accordingly, they do not include all of the information and footnotes required by accounting principles generally accepted in 
the United States of America for complete financial statements.  The accompanying interim consolidated financial statements should be read in conjunction with the Company’s Annual 
Report as of and for the year ended December 31, 2008 on Form 10-K (“2008 Form 10-K”) as previously filed with the SEC on March 30, 2010.  Except as described below, there have 
been no changes to the Company’s significant accounting policies as described in Notes 2 and 3 to the consolidated financial statements in its 2008 Form 10-K. 
 
In the Company’s opinion, all adjustments, comprised of normal recurring accruals necessary for the fair presentation of the interim financial statements, have been included in the 
accompanying consolidated financial statements.  Operating results for the three months ended March 31, 2009 are not necessarily indicative of the results that may be expected for the 
year ending December 31, 2009.
 
The preparation of financial statements in conformity with accounting principles generally accepted in the United States of America requires management to make estimates and 
assumptions that affect the reported amounts of assets and liabilities and disclosures of contingent assets and liabilities at the date of the consolidated financial statements and the 
reported amounts of revenues and expenses during the reporting period.  Actual results could differ from those estimates.  The Company’s operations and activities have become more 
focused on restaurant activities, and less focused on finance and real estate.  As a result, certain reclassifications of the balances and modifications to the presentation of the financial 
statements have been made.  None of these changes in presentation affected previously reported results of operations.
 
At March 31, 2009, certain Company officers and directors controlled, directly or indirectly, a significant voting majority of the Company’s outstanding shares. 
 
NOTE 2 – SIGNIFICANT TRANSACTIONS 
 
The following significant event affected our operations for the three months ended March 31, 2009:
 
Restaurant openings and closures
During the three months ended March 31, 2009, Fatburger Holdings Inc. (“Fatburger”), the Company’s restaurant operations subsidiary, opened one additional franchise location and 
one location was closed.  In addition, the net assets were acquired from one franchise location and the location was converted from franchise-owned to a company-owned restaurant. 
 
 NOTE 3 – COMMITMENTS, CONTINGENCIES & OFF-BALANCE SHEET RISK 
 
Warlick complaints
 
On October 16, 2006, Fatburger Holdings, Inc., Fatburger Corporation and Fatburger North America, Inc. filed suit against Keith A. Warlick (“Warlick”) the former Chief Executive 
Officer of Fatburger Holdings, Inc. and Fatburger Corporation. Warlick’s employment with Fatburger was terminated on September 21, 2006 by resolution of the board of directors of 
Fatburger Holdings, Inc. The Fatburger companies initiated the lawsuit to recover damages from Warlick arising from wrongful acts and conduct during and after his employment, and 
are asserting claims for:  breach of contract, breach of duty of loyalty, breach of fiduciary duty, conversion – embezzlement; fraud/commencement; intentional interference with 
contractual relations, and equitable indemnity.  Warlick filed an answer to the lawsuit denying the allegations and included a cross-complaint against Fatburger Holdings, Inc., 
Fatburger Corporation, Fatburger North America, Inc., Fog Cutter Capital Group, Inc., and Andrew Wiederhorn (“Cross-Defendants”), for breach of contract, employment discrimination 
based on race and retaliation, wrongful termination and defamation – slander without any specification of damages.  On a motion filed by the Cross-Defendants, the Court dismissed 
Warlick’s cross-claim for employment discrimination based on race and retaliation.  In October 2009, the parties reached an agreement in principal to settle all claims alleged in this 
lawsuit and the settlement was completed on March 5, 2010.  The settlement did not have a material effect on the consolidated statements of financial condition or the consolidated 
statement of operations of the Company.
 
On February 6, 2007, Warlick, his wife, and a limited liability company controlled by Warlick, each of whom is a minority shareholder of Fatburger Holdings, Inc., filed a complaint 
against various Fatburger entities, the Company, Andrew Wiederhorn, and members of the Fatburger board of directors. The complaint alleges fraud, negligent misrepresentation 
against Wiederhorn and the Company, and breach of contract and breach of fiduciary duty against all the defendants, related to business transactions which the plaintiff’s allege were 
not in the best interests of Fatburger Holdings, Inc., or the plaintiff minority shareholders. The defendants disputed the allegations of the lawsuit and vigorously defended against the 
claims.  In October 2009, the parties reached an agreement in principal to settle all claims alleged in this lawsuit and the settlement was completed on March 5, 2010.  The settlement did 
not have a material effect on the consolidated statements of financial condition or the consolidated statement of operations of the Company. 
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Other litigation
The Company is involved in various other legal proceedings occurring in the ordinary course of business which management believes will not have a material adverse effect on the 
consolidated financial condition or operations of the Company.
 
Liquidity
The sale of real estate and other investments has historically been a recurring part of operations and a source of liquidity.  However, most of those investments have been liquidated as 
the Company focused on the Fatburger operations.  Borrowings and Fatburger’s operations are now the major source of liquidity for the Company and management expects these 
sources, including the sale of Fatburger franchises, to generate adequate cash flow to meet the Company’s liquidity needs for the 2009 fiscal year. 
 
Fatburger Debt Covenant
As of March 31, 2009, Fatburger had not made all of the required payments on indebtedness with an outstanding principal balance of $3.9 million.  As a result, the lender has declared 
the indebtedness in default and has accelerated the maturity date of the entire balance.  If the Company is unsuccessful in renegotiating the debt with the lender and obtaining waivers 
of the default, the resulting consequences could have a material adverse impact on our business, prospects, financial condition, or results of operation.  In addition to the payment 
default, at December 31, 2008, Fatburger was not in compliance with all obligations under the agreements evidencing its indebtedness, as defined in the applicable agreements, due to its 
failure to meet the prescribed fixed charge coverage ratio and the prescribed debt-coverage ratio in three notes payable.  The Company is in discussions with the lender to restructure 
the debt.
 
Dividends
The Company does not have a fixed dividend policy, and may declare and pay new dividends on common stock, subject to financial condition, results of operations, capital 
requirements and other factors deemed relevant by the Board of Directors.  One factor the Board of Directors may consider is the impact of dividends on the Company’s liquidity.  No 
dividends were declared in the quarter ended March 31, 2009.
 
Fatburger operations
The Company is pursuing a growth strategy at Fatburger through developing additional franchisee and Company-owned restaurants.  Fatburger development involves substantial risks 
that the Company intends to manage; however, it cannot be assured that present or future development will perform in accordance with the Company’s expectations or that any 
restaurants will generate the Company’s expected returns on investment.  The Company’s inability to expand Fatburger in accordance with planned expansion or to manage that growth 
could have a material adverse effect on the Company’s operations and financial condition.  In addition, if Fatburger or its franchisees are unsuccessful in obtaining capital sufficient to 
fund this expansion, the timing of restaurant openings may be delayed and Fatburger’s results may be harmed. 
 
Other
 
The Company has various operating leases for office, manufacturing and retail space which expire through 2017.  The leases provide for varying minimum annual rental payments 
including rent increases and free rent periods.  The Company has future minimum rental payments under non-cancelable operating leases with initial or remaining terms of one year or 
more of approximately $20.9 million as of March 31, 2009.
 
There were no other off balance sheet arrangements in effect during the three months ended March 31, 2009.
 
 
NOTE 4 – STOCK OPTIONS AND RIGHTS 
 
The Company has a stock option plan (the “Option Plan”) which provides for options to purchase shares of the Company’s common stock.  The maximum number of shares of common 
stock that may be issued pursuant to options granted under the Option Plan is 3,500,000.  Newly elected independent directors automatically receive 5,000 options on the day they join 
the Board of Directors.  Additionally, each independent director receives, on the last day of each quarter, an automatic non-statutory option grant to purchase 1,500 shares of common 
stock at 110% of the fair market value on that day.  Automatic grants vest one third on each of the first three anniversaries of the grant date and expire on the tenth anniversary of the 
grant date.  The Company granted a total of 4,500 options to its independent directors in the three months ending March 31, 2009. 
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There were no options granted with exercise prices below the market value of the stock at the grant date.  Fair values for 2009 were estimated using the Black-Scholes option-pricing 
model with the following weighted average assumptions used: 0% dividend yield, expected volatility of 103%, risk-free interest rate of 4.7% and expected lives of ten years. 
 
A summary of our stock options activity for the three months ended March 31, 2009 is presented below:
 

 
A summary of our stock options outstanding as of March 31, 2009 is presented below:
 

 
NOTE 5 – INVENTORIES 
 
Inventories relate primarily to the Company’s DAC subsidiary and consist of the following: 
 

 
NOTE 6 – ACCOUNTS PAYABLE AND ACCRUED LIABILITIES 
  
Accounts payable and accrued liabilities consisted of the following: 
 

 
At March 31, 2009, other accrued liabilities include the accrual of management fees ($1.7 million) and option commitment fee ($0.3 million), both associated with the 2008 sale of the 
Company’s former subsidiary, Fog Cap Retail Investors LLC (“FCRI”).  Other accrued liabilities also include $2.0 million in accrued professional fees. 
 
NOTE 7 – OPERATING SEGMENTS 
 
Operating segments consist of (i) restaurant operations conducted through Fatburger, (ii) manufacturing activities conducted through DAC International and (iii) real estate and 
financing activities.  Each segment operates with its own management and personnel.  The Company allocates certain corporate expenses to Fatburger through a management fee to 
reflect management’s increased involvement in the restaurant operations and to more closely represent the true costs of restaurant operations in the appropriate segment reporting.  The 
management fee is eliminated upon consolidation.  The following is a summary of each of the operating segments:
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    Shares   

Weighted Average
Exercise

Price  
Outstanding at January 1, 2009     2,980,833   $ 1.51 
Granted     4,500   $ 0.12 
Exercised     -    $ - 
Cancelled/forfeited     -    $ - 
Outstanding at March 31, 2009     2,985,333   $ 1.51 

Range of
Exercise Prices     Shares    

Weighted Average
Remaining

Life    

Weighted Average
Exercise

Price  
$0.01 – 2.00       2,484,500      7.7    $ 1.32 
$2.01 – 4.00       500,833      8.3    $ 2.47 
Total       2,985,333      7.8    $ 1.51 

    March 31, 2009   December 31, 2008 
    (dollars in thousands)  
            
Raw materials   $ 1,499   $ 2,097 
Work in progress     637     366 
Finished goods     750     501 
   Total inventories   $ 2,886   $ 2,964 

    March 31, 2009   December 31, 2008 
    (dollars in thousands)  
Accounts payable   $ 8,005   $ 8,439 
Sales deposits     1,173     1,228 
Accrued wages, bonus and commissions     862     693 
Other     7,979     7,126 
Total accounts payable and accrued liabilities   $ 18,019   $ 17,486 
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Restaurant operations
As of March 31, 2009, the Company owned approximately 82% of the voting control of Fatburger, which operates or franchises 91 hamburger restaurants located primarily in California 
and Nevada, as well as 12 other states, Canada, Dubai and China.  As of March 31, 2009, Franchisees owned and operated 55 of the Fatburger locations.  One new franchise restaurant 
was opened and one franchise location was closed during the three months ended March 31, 2009.  Also during that period, Fatburger acquired the net assets of one franchise location 
and converted this location to a company-owned location. 
 

 
Manufacturing operations
The Company conducts manufacturing activities through its wholly-owned subsidiary, DAC International.  DAC is a supplier of computer controlled lathes and milling machinery for 
the production of eyeglass, contact, and intraocular lenses.
 

 
Real estate and financing operations
At March 31, 2009, the Company owned a note receivable with a carrying value of $42,000 which was secured by real estate.  At March 31, 2008, the Company owned two apartment 
buildings located in Barcelona, Spain through Variable Interest Entities.  At March 31, 2008, the Company also owned notes receivable with a carrying value of $0.6 million and which 
were primarily secured by real estate.
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    Three months ended March 31,  
    2009     2008  
    (dollars in thousands)  
             
Company-owned restaurant sales   $ 7,154    $ 7,933 
Royalty revenue     528      541 
Franchise fee revenue     54      104 
Total revenue     7,736      8,578 
               
Cost of sales     (4,058)     (4,687)
Depreciation and amortization     (441)     (536)
Other general & administrative costs     (3,406)     (3,992)
Interest expense     (210)     (196)
Management allocation     (526)     (526)
Minority interest in losses     75      83 
Segment loss   $ (830)   $ (1,276)

               
Capital expenditures   $ 84    $ 145 
Segment assets   $ 18,582    $ 21,856 
Minority interests   $ 289    $ 567 

    Three months ended March 31,  
    2009     2008  
    (dollars in thousands)  
             
Manufacturing sales   $ 1,643    $ 2,233 
Cost of sales     (1,073)     (1,327)
Engineering and development     (293)     (281)
Depreciation and amortization     (37)     (23)
Other general & administrative costs     (707)     (786)
Interest expense     (10)     (8)
Other non-operating income     4      18 
Segment loss   $ (473)   $ (174)

               
Capital expenditures   $ 2    $ 193 
Segment assets   $ 5,922    $ 5,754 
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Other non-operating income for the three months ended March 31, 2008 is primarily composed of foreign currency gains of $0.6 million. 
 
Reconciliation to total net loss
 

 
NOTE 8 – DISCONTINUED OPERATIONS 
 
In February 2008, the Company sold FCRI, a wholly-owned subsidiary that held the Company’s leased real estate portfolio.  At the time of sale, this portfolio was comprised of leasehold 
interests in 72 freestanding retail buildings located throughout the United States.  Prior to reclassification, the leased real estate portfolio was part of the Real Estate and Financing 
Operations segment.  The following represents the results of operations during the time of the Company’s ownership of FCRI: 
 

 
In June 2008, the Company exercised its rights under a loan security agreement on loans to a consolidated subsidiary, Centrisoft Corporation.  Pursuant to the security agreement, the 
collateral assets of Centrisoft were transferred to the Company in satisfaction of the loans.  Centrisoft has since ceased operations.  As of June 30, 2008, the Company no longer 
included Centrisoft as a consolidated subsidiary and as of December 31, 2008, the carrying value of the assets acquired from Centrisoft was zero.  The following represents the results of 
operations during the time of the Company’s ownership or operation of the Centrisoft assets: 
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    Three months ended March 31,  
    2009     2008  
    (dollars in thousands)  
             
Rental income   $ -    $ - 
Operating expenses     -      - 
Depreciation and amortization     -      - 
Other general & administrative costs     -      (1)
Interest income     2      32 
Interest expense     -      (527)
Other non-operating income     -      587 
Market value impairment reserves     -      (153)
Equity in loss of equity investees     -      200 
Segment income   $ 2    $ 138 

               
Capital expenditures   $ -    $ - 
Segment assets   $ 42    $ 12,034 
Investment in equity investees   $ -    $ 200 
Minority interests   $ -    $ 434 

    Three months ended March 31,  
    2009     2008  
    (dollars in thousands)  
             
Segment loss from operations   $ (1,301)   $ (1,312)
Corporate expenses     (1,502)     (3,892)
Elimination of intercompany charges     548      817 
Income tax (expense) benefit     (3)     52 
Income (loss) from discontinued operations     (13)     3,898 
   Net loss   $ (2,271)   $ (437)

    Three months ended March 31,  
    2009     2008  
    (dollars in thousands)  
Operating revenue   $ -    $ 610 
Operating expenses     -      (240)
Depreciation and amortization     -      (39)
Operating margin     -      331 
               
General and administrative expenses     -      (7)
Interest expense     -      (157)
Other non-operating income (expense)     (13)     8 
Gain on sale of discontinued real estate operations     -      4,217 
Income (loss) from discontinued real estate operations   $ (13)   $ 4,392 
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NOTE 9 – SUBSEQUENT EVENTS 
 
Restaurant openings and closures
Subsequent to March 31, 2009, Fatburger has opened thirteen additional franchise locations and has closed six Company-owned and operated locations and three franchise locations. 
 
Bankruptcy Proceedings
 
On April 6, 2009, certain controlled subsidiaries of Fog Cutter Capital Group Inc. filed voluntary petitions for relief under Chapter 11 of the United States Bankruptcy Code (the “Chapter 
11 Cases”) in the United States Bankruptcy Court for the Central District of California – San Fernando Valley Division (the “Bankruptcy Court”). The entities involved and the case 
numbers assigned to the subsidiaries (collectively, the “Debtors”) are as follows: 
 
Fatburger Restaurants of California, Inc., Case No. 1:09-bk-13964-GM 
 
Fatburger Restaurants of Nevada, Inc., Case No.1:09-bk-13965-GM 
 
The Chapter 11 Cases are being jointly administered.  Since the Chapter 11 bankruptcy filing date, the Debtors have been operating their bankruptcy estates as “debtors in possession” 
under the jurisdiction of the Bankruptcy Court and in accordance with the applicable provisions of the Bankruptcy Code and orders of the Bankruptcy Court. 
 
On or about November 3, 2009, the Debtors filed a joint plan of reorganization and related disclosure statement.  The bankruptcy court is considering the plan of reorganization and 
disclosure statement.
 
Borrowings
  
On June 26, 2009, certain Fatburger entities entered into two loan agreements in the total amount of $1.5 million.
  
Fatburger Restaurants of California, Inc, and Fatburger Restaurants of Nevada, Inc, as Debtors in Possession, borrowed $1.1 million (the “DIP Loan”) under authorization of the 
Bankruptcy Court.  The loan matures June 26, 2010 and bears interest at 15%.  The DIP loan is secured by the assets of the Debtors and is further guaranteed and secured by the 
Company and other non-Debtor Fatburger entities. 
  
In addition, Fatburger Corporation and Fatburger North America, Inc. borrowed $0.4 million (the “Non-DIP Loan”) from the same lender.  The Non-DIP loan matures June 26, 2010 and 
bears interest at 15%.  The Non-DIP loan is secured by the assets of Fatburger Corporation and Fatburger North America, Inc and is further guaranteed and secured by the Company. 
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    Three months ended March 31,  
    2009     2008  
    (dollars in thousands)  
             
Software sales   $ -    $ 102 
Engineering and development     -      (80)
Depreciation and amortization     -      (109)
Other general & administrative costs     -      (114)
Interest expense     -      (293)
Loss from discontinued software operations   $ -    $ (494)
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Purchase of Land
  
On December 24, 2009, the Company acquired all of the membership interests in Highland Road Properties LLC (“HRP”) from an entity controlled by Mr. and Mrs. Wiederhorn.  HRP is a 
special purpose entity that owns approximately 6 acres of residential land in Portland Oregon. Mr. and Mrs. Wiederhorn had previously allowed the land to be part of a pool of collateral 
securing indebtedness of the Company and it became necessary for the Company to have direct ownership of HRP in order to protect the remaining collateral. The Company paid 
$750,000 for the HRP interests.  The Highland Road land is being used by the Company as collateral for certain borrowings of the Company.  The Board of Directors approved the 
purchase of HRP and determined that the transaction was in the best interests of the Company and its shareholders.  On February 17, 2010, the Company caused HRP to transfer the 
land to certain lenders for a partial reduction in debt of $350,000.
 
Guarantee of Debt
  
Certain of the Company’s lenders have, from time to time, required that Mr. Wiederhorn personally guarantee the Company’s debt obligations.  As of March 15, 2010, Mr. Wiederhorn 
had personally guaranteed approximately $8.9 million in debt of the Company and its subsidiaries.  On March 23, 2010, the Company granted Mr. Wiederhorn a security interest in the 
assets of Fog Cutter Capital Group Inc. to secure his performance in the event he is required to perform under the guarantees. 
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ITEM 2.  MANAGEMENT’S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND RESULTS OF OPERATIONS 
 
Certain statements contained herein and certain statements contained in future filings by the Company with the SEC may not be based on historical facts and are “Forward-
Looking Statements” within the meaning of Section 27A of the Securities Act of 1933, as amended, and Section 21E of the Securities Exchange Act of 1934, as amended.  Forward-
Looking Statements are based on various assumptions and events (some of which are beyond the Company’s control) and may be identified by reference to a future period or 
periods, or by the use of forward-looking terminology, such as “may,” “will,” “believe,” “expect,” “anticipate,” “continue,” or similar terms or variations on those terms, or the 
negative of those terms.  Actual results could differ materially from those set forth in Forward-Looking Statements due to a variety of factors, including, but not limited to the Risk 
Factors identified herein and the following:
 

●    economic factors, particularly in the market areas in which the Company operates; 
●    the financial and securities markets and the availability of and costs associated with sources of liquidity; 
●    competitive products and pricing; 
●    the ability to sell assets to maintain liquidity; 
●    fiscal and monetary policies of the U.S. Government; 
●    changes in prevailing interest rates; 
●    changes in currency exchange rates; 
●    acquisitions and the integration of acquired businesses; 
●    performance of retail/consumer markets, including consumer preferences and concerns about diet; 
●    effective expansion of the Company’s restaurants in new and existing markets; 
●    profitability and success of franchisee restaurants; 
●    availability of quality real estate locations for restaurant expansion; 
●    credit risk management; and 
●    asset/liability management 

 
Except as may be required by law, the Company does not undertake, and specifically disclaims any obligation, to publicly release the results of any revisions that may be made to 
any Forward-Looking Statements to reflect the occurrence of anticipated or unanticipated events or circumstances after the date of such statements. 
 
The following discussion and analysis should be read in conjunction with the Consolidated Financial Statements of Fog Cutter Capital Group Inc. and the notes thereto included 
elsewhere in this filing.  References in this filing to “the Company,” “we,” “our,” and “us” refer to Fog Cutter Capital Group Inc. and its subsidiaries unless the context indicates 
otherwise.
 
Executive Overview 
 
Business overview
 
Fog Cutter Capital Group Inc. is primarily engaged in the operations of its Fatburger Holdings, Inc. (“Fatburger”) restaurant business.  We acquired the controlling interest in Fatburger 
in August 2003 and currently own 82% voting control.  Fatburger, “The Last Great Hamburger Stand”®, opened its first restaurant in Los Angeles in 1952.  As of March 31, 2009, there 
were 91 Fatburger restaurants located in 14 states and in Canada, United Arab Emirates and China.  The restaurants specialize in fresh, made to order hamburgers and other specialty 
sandwiches.  French fries, homemade onion rings, hand-scooped ice cream shakes and soft drinks round out the menu. 
 
We plan to open additional Fatburger restaurants throughout the United States and internationally, including Canada, China, Kuwait, Saudi Arabia, Indonesia and the United Arab 
Emirates.  We intend to continue to open company-owned restaurants in strategic markets and increase the number of franchised locations in the U.S. and internationally.  Franchisees 
currently own and operate 55 of the Fatburger locations and we have agreements for approximately 100 new franchise locations.  Many factors affect our ability to open new franchise 
locations and we expect that it will take several years for our current franchisees to open all of their restaurant locations.  As is typical for our industry, the identification of qualified 
franchisees and quality locations has an impact on the rate of growth in the number of our restaurants.
 
In addition to our restaurant operation, we also conduct manufacturing activities and make real estate and other real estate-related investments through various controlled subsidiaries. 
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Operating segments
 
Our operating segments are:
 

 
Due to the varied nature of our operations, we do not utilize a standard array of key performance indicators in evaluating our results of operations.  Our evaluation instead focuses on 
an investment-by-investment or asset-by-asset analysis within our operating segments. 
 
Significant events 
 
The following significant events affected our operations for the three months ended March 31, 2009:
 

 
Results of operations
 
We have incurred net losses from continuing operations as follows:
 

 
Our net loss from continuing operations was $2.3 million (or $0.28 per share) for the three months ended March 31, 2009, compared to a net loss of $4.3 million (or $0.54 per share) for the 
same period in the prior year.  The loss is primarily due to operating expenses associated with our management infrastructure.  We have put in place a management structure which we 
believe will enable us to significantly expand our operations, notably our Fatburger subsidiary.  However, until the growth is realized, the cost of our management structure will be borne 
by our existing operations and we will likely continue to incur losses.
 
The following sections describe the results of operations of our operating segments for the three months ended March 31, 2009 and 2008. 
 
Restaurant segment operations
 
The following table sets forth our operating margin for company-owned restaurants for the three months ended March 31, 2009 and 2008: 
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(i)  Restaurant operations – conducted through our Fatburger subsidiary, 
(ii)  Manufacturing operations – conducted through our wholly owned subsidiary, DAC International (“DAC”), and 

(iii)  Real estate and financing operations. 

    ● Restaurant openings and closure – During the three months ended March 31, 2009, Fatburger opened one additional franchise location and one franchise location was 
closed.  In addition, the net assets were acquired for one franchise location and this location was converted to a company-owned restaurant. 

    Three months ended March 31,  
    2009     2008  

   
(dollars in thousands, except per

share data)  
Net loss   $ (2,258)   $ (4,335)
Net loss per share   $ (0.28)   $ (0.54)

    Three months ended March 31,  
    2009     2008  
    (% to Company-owned restaurant sales)  
Restaurant sales:            
   Company-owned restaurant sales     100.0%     100.0%
   Cost of sales – food, paper, merchandise     (25.1%)    (25.3%)
   Cost of sales – wages and benefits     (31.6%)    (33.8%)
   Restaurant depreciation and amortization     (9.8%)    (6.0%)
   Operating margin (restaurant sales only)     33.5%     34.9%
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The following table sets forth our total operating results from the restaurant segment for the three months ended March 31, 2009 and 2008: 
 

 
For the three months ended March 31, 2009, company-owned restaurant sales decreased 9.8% to $7.2 million from $7.9 million for the same period in 2008.  This decrease was primarily 
the result of the closure of eight company-owned restaurants in the last half of 2008.  Same store sales for company-owned restaurants open during all of 2008 decreased 8.4% for the 
first three months of 2009 compared to the same period in 2008.  The operating margin as a percentage of sales for company-owned locations increased to 37.7% in 2009 from 34.9% in 
2008 primarily due to decrease in labor costs as a percentage of company-owned restaurant sales. 
 
Royalty revenue remained stable at $0.5 million for the first three months of 2009 compared to the same period in 2008.  We added one franchise location and closed one franchise 
location during the three months ended March 31, 2009.  In addition, one franchise location was converted from a franchise to a company-owned restaurant.  The royalties from new 
franchise locations added since March 31, 2008 were offset by a decrease of 9.4% in same store sales for franchise restaurants for the first three months of 2009 compared to the same 
period in 2008.
 
System-wide same store sales decreased 8.9% for stores open during all of 2008 during the first three months of 2009 compared to the same period in 2008.  Our loss from restaurant 
operations was 10.7% of total revenue for the three months ended March 31, 2009 compared to 14.9% for the same period in 2008.  The improvement is due to increased operating 
efficiencies associated with the closure of poorly performing locations during the second half of 2008.
 
We plan to open additional Fatburger restaurants throughout the United States and internationally, including Canada, China, Kuwait, Saudi Arabia, Indonesia and the United Arab 
Emirates.  We intend to continue to open company-owned restaurants in strategic markets and increase the number of franchised locations in the U.S. and internationally.  Fatburger 
has had a net increase of 42 restaurant locations since our acquisition in 2003.  As is typical for our industry, the identification of qualified franchisees and quality locations has an 
impact on the rate of growth in the number of our restaurants.
 
Manufacturing segment operations
 
The following table shows our operating margin and operating results for our manufacturing segment operations for the three months ended March 31, 2009 and 2008: 
 

 
Total revenue for this segment was $1.6 million for the three months ended March 31, 2009, compared to $2.2 million for the same period in 2008.  Net loss for this segment was $0.5 
million for the first three months of 2009, compared to $0.2 for the same period in 2008.
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    Three months ended March 31,  
    2009     2008  
    (% to total revenue)  
Total restaurant operations:            
   Company-owned restaurant sales     92.5%     92.5%
   Royalty revenue     6.8%     6.3%
   Franchise fee revenue     0.7%     1.2%
   Total revenue     100.0%     100.0%
               
   Cost of sales     (57.7%)    (60.2%)
   General & administrative costs     (44.5%)    (47.2%)
   Interest expense     (2.7%)    (2.3%)
   Management allocation     (6.8%)    (6.2%)
   Minority interest in losses     1.0%     1.0%
   Segment loss     (10.7%)    (14.9%)

    Three months ended March 31,  
    2009     2008  
    (% to total revenue)  
Manufacturing sales     100.0%     100.0%
Manufacturing cost of sales     (65.3%)    (59.4%)
Engineering and development     (19.4%)    (12.6%)
Operating margin     15.3%     28.0%
               
Compensation expense     (27.3%)    (25.1%)
Depreciation expense     (0.7%)    (1.0%)
Other operating expense     (16.1%)    (9.7%)
Segment income (loss)     (28.8%)    (7.8%)
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Real estate and financing segment operations
 
The following table sets forth our operating results for the real estate and financing segment operations for the three months ended March 31, 2009 and 2008: 
 

 
Interest income – Our interest income for the first quarter of both 2009 and 2008 was less than $0.1 million. 
 
Foreign exchange gains – Changes in foreign currency exchange rates resulted in a net gain of approximately $0.6 million in this segment for the three months ended March 31, 
2008.  There were no comparable gains in 2009.  At March 31, 2008, approximately 20% of our total assets and 4% of our total liabilities were denominated in the euro.  Those assets and 
the associated liabilities were disposed of during 2008.
 
Other non-operating income – In the three months ended March 31, 2008, we had equity in income of equity investee of $0.2 million.  There was no comparable income from equity 
investees in 2009.
 
Corporate expenses
 
The following table sets forth our corporate operating expenses for the three months ended March 31, 2009 and 2008:
 

 
For the three months ended March 31, 2009, we incurred corporate operating expenses of $1.5 million, compared to $3.9 million for the same period in 2008.  This change is primarily due 
to a decrease in compensation expenses relating to senior executives.  Corporate expenses for the first quarter of 2009 also include $0.1 million for share based payments accounted for 
under FAS 123R, compared to $0.3 million for the same period in 2007.
 
Management allocation and other intercompany charges
 
In 2006, as we focused our efforts on the Fatburger segment we began allocating a portion of our corporate expenses to our restaurant segment to more accurately reflect the operating 
results of that segment.  This allocation was $0.5 million for the three months ended March 31, 2009 and 2008.  This allocation is eliminated upon consolidation on the Consolidated 
Statements of Operations.  Other intercompany charges, including intercompany interest expense, are eliminated upon consolidation, and totaled less than $25,000 for the three months 
ended March 31, 2009 and 2008.
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    Three months ended March 31,  
    2009     2008  
    (dollars in thousands)  
             
Real estate operations:            
Operating revenue   $ -    $ - 
Operating expenses     -      - 
Depreciation and amortization     -      - 
Operating margin     -      - 
               
General and administrative expenses     -      - 
Interest expense     -      (136)
Other operating income     2        
Market value impairment reserve     -      (153)
Loss from real estate operations   $ 2    $ (289)

    Three months ended March 31,  
    2009     2008  
    (dollars in thousands)  
Compensation and employee benefits   $ 746    $ 2,730 
Professional fees     11      448 
Travel and entertainment     90      350 
Insurance     78      96 
Directors fees     79      94 
Occupancy costs     37      38 
Other expenses     462      136 
Total operating expenses   $ 1,503    $ 3,892 
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Income taxes
 
During the three months ended March 31, 2009 and 2008, a provision for income taxes was not required due to the net operating loss generated during the period. We recorded tax 
expense of $3,000 for state taxes paid during the first quarter of 2009.  We recorded a tax benefit of $52,000 to recognize tax refunds received in the first quarter of 2008 on prior taxes 
paid.
 
Discontinued operations
 
In February 2008, we sold our wholly-owned subsidiary, FCRI, which held our leased real estate portfolio.  At the time of sale, this portfolio was comprised of leasehold interests in 72 
freestanding retail buildings located throughout the United States.  Prior to reclassification, the leased real estate portfolio was part of our Real Estate and Financing Operations 
segment.  The following represents the results of operations during the time of our ownership of FCRI:
 

 
In June 2008, we exercised our rights under a loan security agreement on loans to a consolidated subsidiary, Centrisoft Corporation.  Pursuant to the security agreement, the collateral 
assets of Centrisoft were transferred to us in satisfaction of the loans.  Centrisoft has since ceased operations.  As of June 30, 2008, we no longer included Centrisoft as a consolidated 
subsidiary and as of December 31, 2008, the carrying value of the assets acquired from Centrisoft was zero.  The following represents the results of operations during the time of our 
ownership or operation of the Centrisoft assets:
 

 
Changes in financial condition
 
Our assets, liabilities and stockholders’ equity (deficiency) can be summarized as follows: 
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    Three months ended March 31,  
    2009     2008  
    (dollars in thousands)  
Operating revenue   $ -    $ 610 
Operating expenses     -      (240)
Depreciation and amortization     -      (39)
Operating margin     -      331 
               
General and administrative expenses     -      (7)
Interest expense     -      (157)
Other non-operating income     -      8 
Gain on sale of discontinued real estate operations     -      4,217 
Income from discontinued real estate operations   $ -    $ 4,392 

               
   Capital expenditures   $ -    $ 20 
   Segment assets     -      - 

    Three months ended March 31,  
    2009     2008  
    (dollars in thousands)  
             
Software sales   $ -    $ 102 
Engineering and development     -      (80)
Depreciation and amortization     -      (109)
Other general & administrative costs     -      (114)
Interest expense     -      (293)
Loss from discontinued software operations   $ -    $ (494)

    March 31, 2009   December 31, 2008 
    (dollars in thousands)  
Total assets   $ 26,261   $ 27,573 
Total liabilities   $ 37,209   $ 36,315 
Total minority interests   $ 289   $ 365 
Total stockholders’ equity (deficiency)   $ (11,237)  $ (9,107)
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The $1.3 million decrease in total assets during the first three months of 2009 is primarily due to a decrease in accounts receivable at DAC and a decrease in property, plant and 
equipment, primarily due to depreciation expense.  Total liabilities increased $0.9 million over the first three months of 2009 due to an increase in accounts payable and accrued 
liabilities.   Stockholders’ equity (deficiency) decreased during the first quarter of 2009 by approximately $2.1 million, mainly resulting from our net loss of $2.3 million, partially offset by 
share based compensation of $0.1 million.  These changes are described in more detail as follows:
 
Cash
 
Our cash increased $0.1 million from December 31, 2008 to March 31, 2009.  Significant sources and uses of cash during the quarter include: 
 

 
Net property, plant and equipment 
 
Net property, plant and equipment decreased $0.5 million at March 31, 2009 as compared to December 31, 2008, primarily due to scheduled monthly depreciation on those 
assets.  Obligations on property, plant, and equipment under capital lease decreased by $0.1 million as a result of scheduled payments during the three months ended March 31, 2009. 
 
Goodwill and net intangible assets 
 

 
Net intangible assets decreased less than $0.1 million in the three months ended March 31, 2009 due to monthly amortization of those assets.  Net intangible assets at March 31, 2009 
consists of trademark rights of approximately $3.5 million, franchise agreements of approximately $0.3 million and other miscellaneous intangible assets of approximately $0.2 million.  We 
do not believe that there is any impairment of goodwill or net intangible assets at March 31, 2009.
 
Notes receivable 
 
As of March 31, 2009, our notes receivable portfolio consists of one individual loan with a carrying value of $42,000.  The loan is secured by real estate consisting of commercial 
property located in Texas.  The loan has an interest rate (excluding fees and points) of 7% and matures in April 2010.
 
Other assets 
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● $0.6 million of cash provided by operations – comprised primarily of our net loss from continuing operations of $2.3 million adjusted for net non-cash items of $2.9 million; and 
● $0.4 million of cash used in financing activities – includes payments on borrowings of $0.3 million and payments on capital leases of $0.1 million. 

    March 31, 2009   December 31, 2008 
    (dollars in thousands)  
Goodwill – Fatburger   $ 6,563   $ 6,563 
Goodwill – DAC International     1,465     1,465 
Total goodwill   $ 8,028   $ 8,028 

              
Net intangible assets – Fatburger   $ 4,021   $ 4,068 
Total net intangible assets   $ 4,021   $ 4,068 

    March 31, 2009   December 31, 2008 
    (dollars in thousands)  
Trade receivables   $ 1,922   $ 2,712 
              
Inventories   $ 2,886   $ 2,964 
              
Other current assets:             

Prepaid expenses   $ 157   $ 294 
              
              
Other assets:             

Security deposits   $ 552   $ 471 
Capitalized finance fees     266     202 
Other     109     139 
Total other assets   $ 927   $ 812 
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Trade receivables and inventories at March 31, 2009 relate primarily to the operations of DAC.
 
Deferred income 
 
Our deferred income relating to the collection of unearned Fatburger franchise fees increased $0.7 million at March 31, 2009, compared to December 31, 2008.  This was the result of the 
collection of $0.8 million in new franchise fees, offset by the recognition of $0.1 million in franchise revenue.  As of March 31, 2009, nearly all of the deferred income was comprised of 
the non-refundable franchise fees received by Fatburger for future franchise locations.  These initial fees generally represent half of the total fee per location.  The balance of the 
franchise fee (approximately an additional $3.2 million) is expected to be collected in the future when leases on these specific franchise locations are signed. 
 
Notes payable 
 
As of March 31, 2009, our notes payable totaled $14.1 million, including $7.2 million of debt held at Fatburger and $0.8 million at DAC.  This compares to $14.3 million at December 31, 
2008.
 
Accounts payable and accrued liabilities 
 
Accounts payable and accrued liabilities totaled $18.0 million at March 31, 2009, compared with $17.5 million at December 31, 2008, and consisted of the following: 
 

 
At March 31, 2009, other liabilities also include $2.0 million for the accrual of management fees and the option commitment fee associated with the sale of FCRI; $2.0 million in accrued 
professional fees; and $0.6 million in accrued interest payable. 
 
Liquidity and Capital Resources
 
Liquidity is a measurement of our ability to meet potential cash requirements, including ongoing commitments to repay borrowings, fund business operations, acquisitions, and 
expansion (including growth of company-owned and franchised restaurant locations and for other general business purposes.  In addition to our cash on hand, our primary sources of 
funds for liquidity during the first three months of 2009 consisted of cash provided by operations.  As of March 31, 2009, we had cash or cash equivalents of $0.5 million, which, 
together with projected borrowings and funds provided by operations, we believe will be sufficient to meet our current liquidity needs. 
 
At March 31, 2009, we had total consolidated secured indebtedness of $16.0 million, as well as $21.2 million of other liabilities.  Our consolidated secured indebtedness consisted of: 
 

 
The sale of real estate and other investments has historically been a recurring part of operations and a source of liquidity.  However, most of those investments have been liquidated as 
we focused on the Fatburger operations.  Borrowings and Fatburger’s operations are now our major source of liquidity and we expect these sources, including the sale of Fatburger 
franchises, to generate adequate cash flow to meet the Company’s liquidity needs.  We believe that our existing sources of funds will be adequate to meet our liquidity needs; however, 
there can be no assurance that this will be the case.
 
If our existing liquidity position were to prove insufficient, and we were unable to repay, renew or replace maturing indebtedness on terms reasonably satisfactory to us, we may be 
required to sell (potentially on short notice) a portion of our assets, and could incur losses as a result.  Specific risks to our liquidity position include the following: 
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    March 31, 2009   December 31, 2008 
    (dollars in thousands)  
Accounts payable   $ 8,005   $ 8,439 
Sales deposits     1,173     1,228 
Accrued wages, bonus and commissions     862     693 
Other     7,979     7,126 
Total accrued expenses and other liabilities   $ 18,019   $ 17,486 

● $7.2 million in notes payable and other debt of Fatburger, secured by the assets of Fatburger; 
● $1.8 million in capital leases maturing on or before 2010 which are secured by an aircraft and various restaurant assets; 
● $6.2 million of notes payable secured by various assets of the Company; and 
● $0.8 million of short-term borrowings secured by the assets of DAC International. 
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Interest rate risk
 
Our borrowings and the availability of further borrowings are substantially affected by, among other things, changes in interest rates, changes in market spreads or decreases in credit 
quality of our assets. Material increases in interest expense from variable-rate funding sources, or material decreases in monthly cash receipts from operations, generally would 
negatively impact our liquidity. On the other hand, material decreases in interest expense from variable-rate funding sources would positively affect our liquidity. Fluctuations in interest 
rates will impact our net income to the extent our operations and our fixed rate assets are funded by variable rate debt. We may also be impacted to the extent that our variable rate 
assets re-price on a different schedule or in relation to a different index than any floating rate debt. 
 
Fatburger debt covenant
 
As of March 31, 2009, Fatburger had not made all of the required payments on indebtedness with an outstanding principal balance of $3.9 million. As a result, the lender has declared 
the indebtedness in default and has accelerated the maturity date of the entire balance. If the Company is unsuccessful in renegotiating the debt with the lender and obtaining waivers 
of the default, the resulting consequences could have a material adverse impact on our business, prospects, financial condition, or results of operation. In addition to the payment 
default, at December 31, 2008, Fatburger was not in compliance with all obligations under the agreements evidencing its indebtedness, as defined in the applicable agreements, due to its 
failure to meet the prescribed fixed charge coverage ratio and the prescribed debt-coverage ratio in three notes payable. 
 
Fatburger expansion
 
Fatburger is involved in a nationwide expansion of franchise and company-owned locations, which will require significant liquidity. If real estate locations of sufficient quality cannot be 
located and either leased or purchased, the timing of restaurant openings may be delayed. Additionally, if Fatburger or its franchisees cannot obtain capital sufficient to fund this 
expansion, the timing of restaurant openings may be delayed.
 
Dividends
 
While we do not have a fixed dividend policy, we may declare and pay new dividends on our common stock, subject to our financial condition, results of operations, capital 
requirements, restrictions under debt instruments, and other factors deemed relevant by the Board of Directors. One factor the Board of Directors may consider is the impact of 
dividends on our liquidity. We have not declared or paid any dividends in the first quarter of 2009.
 
Over-the-counter stock listing 
 
Effective October 14, 2004, our stock began trading in the over-the-counter (“OTC”) market. Trading of our common stock on the OTC market reduces the liquidity of our common stock 
compared to quotation on a national market. Also, the coverage of the Company by security analysts and media is reduced, which we believe results in lower prices for our common 
stock than might otherwise prevail and also results in increased spreads between the bid and ask prices for our common stock. Additionally, certain investors will not purchase 
securities that are not quoted on a national market, which we believe impairs our ability to raise funds through the issuance of common stock or other securities convertible into 
common stock.
 
Off Balance Sheet Arrangements
 
We have various operating leases for office, manufacturing and retail space which expire through 2017. The leases provide for varying minimum annual rental payments including rent 
increases and free rent periods. We have future minimum rental payments under non-cancelable operating leases with initial or remaining terms of one year or more of approximately 
$20.9 million as of March 31, 2009.
 
We did not have any other off-balance sheet arrangements in place as of March 31, 2009. 
 
Related Party Transactions
 
Purchase of Land
  
On December 24, 2009, the Company acquired all of the membership interests in Highland Road Properties LLC (“HRP”) from an entity controlled by Mr. and Mrs. Wiederhorn.  HRP is a 
special purpose entity that owns approximately 6 acres of residential land in Portland Oregon. Mr. and Mrs. Wiederhorn had previously allowed the land to be part of a pool of collateral 
securing indebtedness of the Company and it became necessary for the Company to have direct ownership of HRP in order to protect the remaining collateral. The Company paid 
$750,000 for the HRP interests. The Highland Road land is being used by the Company as collateral for certain borrowings of the Company. The Board of Directors approved the 
purchase of HRP and determined that the transaction was in the best interests of the Company and its shareholders. On February 17, 2010, the Company caused HRP to transfer the land 
to certain lenders for a partial reduction in debt of $350,000.
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Guarantee of Debt 
  
Certain of the Company’s lenders have, from time to time, required that Mr. Wiederhorn personally guarantee the Company’s debt obligations.  As of March 15, 2010, Mr. Wiederhorn 
had personally guaranteed approximately $8.9 million in debt of the Company and its subsidiaries.  On March 23, 2010, the Company granted Mr. Wiederhorn a security interest in the 
assets of Fog Cutter Capital Group Inc. to secure his performance in the event he is required to perform under the guarantees. 
  
ITEM 3.  QUANTITATIVE AND QUALITATIVE DISCLOSURES ABOUT MARKET RISK
 
Not Required.
 
ITEM 4.  CONTROLS AND PROCEDURES
 
Evaluation of disclosure controls and procedures 
 
Our Chief Executive Officer and our Chief Financial Officer, after evaluating the effectiveness of the Company’s “disclosure controls and procedures” (as defined in the Securities and 
Exchange Act of 1934 Rules 13a-15(e) and 15d-15(e)) as of March 31, 2009, have concluded that our disclosure controls and procedures were effective and designed to ensure that 
material information relating to us and our consolidated subsidiaries is accumulated and communicated to our management to allow timely decisions regarding required disclosure. 
 
The Company does not expect that its disclosure controls and procedures will prevent all error and all fraud. A control procedure, no matter how well conceived and operated, can 
provide only reasonable, not absolute, assurance that the objectives of the control procedures are met. Because of the inherent limitations in all control procedures, no evaluation of 
controls can provide absolute assurance that all control issues and instances of fraud, if any, within the Company have been detected. These inherent limitations include the realities 
that judgments in decision-making can be faulty, and that breakdowns can occur because of simple error or mistake. Additionally, controls can be circumvented by the individual acts of 
some persons, by collusion of two or more people, or by management override of the control. The Company considered these limitations during the development of its disclosure 
controls and procedures, and will continually reevaluate them to ensure they provide reasonable assurance that such controls and procedures are effective. 
 
Changes in internal control over financial reporting
 
There were no significant changes in our internal control over financial reporting in connection with an evaluation that occurred during our first fiscal quarter of 2009 that have 
materially affected or are reasonably likely to materially affect our internal control over financial reporting.
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PART II — OTHER INFORMATION 
 
ITEM 1.  LEGAL PROCEEDINGS
 
Warlick Complaint
 
Fatburger Holdings, Inc., et al. v. Keith A. Warlick/ Warlick v. Fatburger, et al, Superior Court of California for the County of Los Angeles, Case No. SC 091436.   On October 16, 
2006, Fatburger Holdings, Inc., Fatburger Corporation and Fatburger North America, Inc. filed suit against Keith A. Warlick (“Warlick”) the former Chief Executive Officer of Fatburger 
Holdings, Inc. and Fatburger Corporation. Warlick’s employment with Fatburger was terminated on September 21, 2006 by resolution of the board of directors of Fatburger Holdings, 
Inc. The Fatburger companies initiated the lawsuit to recover damages from Warlick arising from wrongful acts and conduct during and after his employment, and are asserting claims 
for:  breach of contract, breach of duty of loyalty, breach of fiduciary duty, conversion – embezzlement; fraud/commencement; intentional interference with contractual relations, and 
equitable indemnity. Warlick filed an answer to the lawsuit denying the allegations and included a Cross-complaint against Fatburger Holdings, Inc., Fatburger Corporation, Fatburger 
North America, Inc., Fog Cutter Capital Group, Inc., and Andrew Wiederhorn (“Cross-Defendants”), for breach of contract, employment discrimination based on race and retaliation, 
wrongful termination and defamation – slander without any specification of damages. On a motion filed by the Cross-Defendants, the Court dismissed Warlick’s cross-claim for 
employment discrimination based on race and retaliation. In further response Warlick initiated a second lawsuit against the Company, various Fatburger companies, and members of the 
Fatburger board of directors, which is set out below. The Cross-Defendants disputed the allegations of the cross-claim and vigorously defended against the claims. In October 2009, the 
parties reached an agreement in principal to settle all claims alleged in this lawsuit and the settlement was completed on March 5, 2010. The settlement did not have a material effect on 
the financial statements of the Company.
 
Keith Warlick, et al. v. Fog Cutter Capital Group, et al., Superior Court of California for the County of Los Angeles, Case No. 58365915   On February 6, 2007, Warlick, his wife, and a 
limited liability company controlled by Warlick, each of whom is a minority shareholder of Fatburger Holdings, Inc., filed a complaint against various Fatburger entities, the Company, 
Andrew Wiederhorn, and members of the Fatburger board of directors. The complaint alleges fraud, negligent misrepresentation against Wiederhorn and the Company, and breach of 
contract and breach of fiduciary duty against all the defendants, related to business transactions which the plaintiff’s allege were not in the best interests of Fatburger Holdings, Inc., or 
the plaintiff minority shareholders. The defendants disputed the allegations of the lawsuit and vigorously defended against the claims. In October 2009, the parties reached an 
agreement in principal to settle all claims alleged in this lawsuit and the settlement was completed on March 5, 2010. The settlement did not have a material effect on the financial 
statements of the Company.
 
ITEM 1A.  RISK FACTORS
 
There have been no material changes in the risk factors set forth in Part I, Item 1A – Risk Factors of our Annual Report as of and for the year ended December 31, 2008 on Form 10-K, as 
previously filed with the SEC on March 30, 2010.
 
ITEM 3.  DEFAULTS UPON SENIOR SECURITIES
 
As of March 31, 2009, the Company’s Fatburger subsidiary had not made all of the required payments on indebtedness with an outstanding principal balance of $3.9 million.  As a 
result, the lender has declared the indebtedness in default and has accelerated the maturity date of the entire balance. If the Company is unsuccessful in renegotiating the debt with the 
lender and obtaining waivers of the default, the resulting consequences could have a material adverse impact on our business, prospects, financial condition, or results of operation.  In 
addition to the payment default, at December 31, 2008, Fatburger was not in compliance with all obligations under the agreements evidencing its indebtedness, as defined in the 
applicable agreements, due to its failure to meet the prescribed fixed charge coverage ratio and the prescribed debt-coverage ratio in three notes payable. The Company is in discussions 
with the lender to restructure the debt.
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ITEM 6.  EXHIBITS
 
11.1         Computation of Loss Per Common Share. 
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31.1 Certification of Chief Executive Officer, pursuant to Section 302 of the Sarbanes-Oxley Act of 2002. 

31.2 Certification of Chief Financial Officer, pursuant to Section 302 of the Sarbanes-Oxley Act of 2002. 

32.1 Certification of the Chief Executive Officer, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002. 

32.2 Certification of the Chief Financial Officer, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002. 
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SIGNATURES

  
          Pursuant to the requirements of the Securities Exchange Act of 1934, as amended, the registrant has duly caused this report to be signed on its behalf by the undersigned 
thereunto duly authorized. 
  

FOG CUTTER CAPITAL GROUP INC.

  
Date: March 30, 2010
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  By: /s/ Andrew A. Wiederhorn   
  Andrew A. Wiederhorn   
  Chief Executive Officer   
  (Principal Executive Officer)   
      
  By: /s/ R. Scott Stevenson   
  R. Scott Stevenson   
  Senior Vice President and Chief Financial Officer   
  (Principal Financial and Accounting Officer)   
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EXHIBIT INDEX
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31.1 Certification of Chief Executive Officer, pursuant to Section 302 of the Sarbanes-Oxley Act of 2002. 
    
31.2 Certification of Chief Financial Officer, pursuant to Section 302 of the Sarbanes-Oxley Act of 2002. 
    
32.1 Certification of the Chief Executive Officer, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002. 
    
32.2 Certification of the Chief Financial Officer, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002. 



EXHIBIT 11.1
  
COMPUTATION OF LOSS PER COMMON SHARE

 
 
  

 

Filer: Fog Cutter Capital Group Form Type: 10-Q Period: 03/31/09 Job Number: 10-Q 3-31-2009 Rev: 1 Sequence: 1

Submission: Document Name: ex11-1.htm Saved: 3/25/2010 06:50:52 Printed: 3/27/2010 10:08:13

EDGARfilings Description: Exhibit 11.1 Kyle Buchanan Created using EDGARizer

        
    Quarter Ended March 31,   

    2009   2008   
Diluted net loss per share from continuing operations:               

Net loss from continuing operations available to common shareholders   $ (2,258,000) $ (4,335,000)
                

Weighted average number of shares outstanding     7,954,928    7,954,928  
Net effect of dilutive stock options based on treasury stock method     -    -  

Total average shares     7,954,928    7,954,928  

                
Fully diluted net loss per share from continuing operations   $ (0.28) $ (0.54)



EXHIBIT 31.1
 

CERTIFICATION
  
I, Andrew A. Wiederhorn, Chief Executive Officer of Fog Cutter Capital Group Inc., certify that:
  
1.        I have reviewed this quarterly report on Form 10-Q of Fog Cutter Capital Group Inc.; 
  
2.        Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in light of the 
circumstances under which such statements were made, not misleading with respect to the period covered by this report;
  
3.        Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial condition, results of 
operations and cash flows of the registrant as of, and for, the periods presented in this report;
  
4.        The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) 
and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

  
5.        The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant’s auditors and 
the audit committee of the registrant’s board of directors (or persons performing the equivalent function): 

  
Date: March 30, 2010
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       (a)     Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material 

information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which this 
report is being prepared;

    
       (b)     Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to provide 

reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted 
accounting principles;

    
       (c)     Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure 

controls and procedures, as of the end of the period covered by this report based on such evaluation; and
    
       (d)     Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal quarter that has 

materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and 

    
       (a)     All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect 

the registrant’s ability to record, process, summarize and report financial information; and 
       (b)     Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over financial reporting. 

      
  /s/ ANDREW A. WIEDERHORN   
  Andrew A. Wiederhorn   
  Chief Executive Officer   



EXHIBIT 31.2

CERTIFICATION
 
I, R. Scott Stevenson, Chief Financial Officer of Fog Cutter Capital Group Inc., certify that:
  
1.        I have reviewed this quarterly report on Form 10-Q of Fog Cutter Capital Group Inc.; 
  
2.        Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in light of the 
circumstances under which such statements were made, not misleading with respect to the period covered by this report;
  
3.        Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial condition, results of 
operations and cash flows of the registrant as of, and for, the periods presented in this report;
  
4.        The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) 
and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

  
5.        The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant’s auditors and 
the audit committee of the registrant’s board of directors (or persons performing the equivalent function): 

  
Date: March 30, 2010
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       (a)     Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material 

information relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which this 
report is being prepared;

    
       (b)     Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to provide 

reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted 
accounting principles;

    
       (c)     Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure 

controls and procedures, as of the end of the period covered by this report based on such evaluation; and
    
       (d)     Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal quarter that has 

materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and 

    
       (a)     All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect 

the registrant’s ability to record, process, summarize and report financial information; and 
    
       (b)     Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over financial reporting. 

    
  /s/ R. SCOTT STEVENSON   
  R. Scott Stevenson
  Chief Financial Officer



Exhibit 32.1
  

Section 906 Certification
  

CERTIFICATION OF PRINCIPAL EXECUTIVE OFFICER OR
PRINCIPAL FINANCIAL OFFICER

PURSUANT TO 18 U.S.C. SECTION 1350
  
          In connection with the accompanying quarterly report on Form 10-Q of Fog Cutter Capital Group Inc. for the quarter ended March 31, 2009 (the “Report”), I, Andrew A. 
Wiederhorn, Chief Executive Officer of Fog Cutter Capital Group Inc., hereby certify pursuant to 18 U.S.C. § 1350, as adopted pursuant to § 906 of the Sarbanes-Oxley Act of 2002, that, 
to the best of my knowledge:

  
          A signed original of this written statement required by § 906 has been provided to the Company and will be retained by the Company and furnished to the Securities and Exchange 
Commission or its staff upon request.
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  (1) the Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934, as amended; and 
    
  (2) the information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of Fog Cutter Capital Group Inc. 
    
  This written statement is being furnished to the Securities and Exchange Commission as an exhibit to the Report.

March 30, 2010   /s/ Andrew A. Wiederhorn   
Date   Andrew A. Wiederhorn   
    Chief Executive Officer   



Exhibit 32.2
  

Section 906 Certification
  

CERTIFICATION OF PRINCIPAL EXECUTIVE OFFICER OR
PRINCIPAL FINANCIAL OFFICER

PURSUANT TO 18 U.S.C. SECTION 1350
  
          In connection with the accompanying quarterly report on Form 10-Q of Fog Cutter Capital Group Inc. for the quarter ended March 31, 2009 (the “Report”), I, R. Scott Stevenson, 
Senior Vice President and Chief Financial Officer of Fog Cutter Capital Group Inc., hereby certify pursuant to 18 U.S.C. § 1350, as adopted pursuant to § 906 of the Sarbanes-Oxley Act 
of 2002, that, to the best of my knowledge:

 
          A signed original of this written statement required by § 906 has been provided to the Company and will be retained by the Company and furnished to the Securities and Exchange 
Commission or its staff upon request.
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  (1) the Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934, as amended; and 
    
  (2) the information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of Fog Cutter Capital Group Inc. 
    
  This written statement is being furnished to the Securities and Exchange Commission as an exhibit to the Report.

March 30, 2010   /s/ R. Scott Stevenson   
Date   R. Scott Stevenson   
    Senior Vice President and Chief   
    Financial Officer   


