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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549
  

FORM 10-K 
 
(Mark one)
 

  
OR

  

  
Commission File No. 0-23911 

  

Fog Cutter Capital Group Inc.
(Exact name of registrant as specified in its charter)

  
301 Arizona Avenue, Suite 200

Santa Monica, CA 90401
(Address of principal executive offices) (Zip Code)

 
(310) 319-1850 

(Registrant's telephone number, including area code)

Securities registered pursuant to Section 12(b) of the Act:
None

  
Securities registered pursuant to Section 12(g) of the Act:

Common Stock, par value $0.0001 per share
 

Indicate by check mark if the registrant is a well-known seasoned issuer, as defined in Rule 405 of the Securities Act.  Yes £  No R 
  

Indicate by check mark if the registrant is not required to file reports pursuant to Section 13 or Section 15(d) of the Act.  Yes £  No R 
  

Indicate by check mark whether the registrant: (1) has filed all reports required to be filed by Section 13 or 15(d) of the Securities Exchange Act of 1934 during the preceding 12 months (or for such 
shorter period that the registrant was required to file such reports) and (2) has been subject to such filing requirements for the past 90 days.  Yes£  NoR. 
  

Indicate by check mark if disclosure of delinquent filers pursuant to Item 405 of Regulation S-K is not contained herein, and will not be contained, to the best of registrant’s knowledge, in definitive 
proxy or information statements incorporated by reference in Part III of this From 10-K or any amendments to this Form 10-K.  £. 
  

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, or a smaller reporting company.  See definition of “accelerated filer”, “large 
accelerated filer”, and “smaller reporting company” in Rule 12b-2 of the Exchange Act.  (Check one): 

 

  
Indicate by check mark whether the registrant is a shell company (as defined in Rule 12b-2 of the Exchange Act).  Yes £ NoR. 

  
The aggregate market value of the voting stock held by non-affiliates of the registrant, computed by reference to the closing price as quoted on OTC Bulletin Board market on June 30, 2008 was 

$2,444,479.
  

As of March 15, 2010, there were 7,954,928 shares outstanding, not including 3,802,145 treasury shares, par value $0.0001 per share. 
 

DOCUMENTS INCORPORATED BY REFERENCE
None.
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Certain statements contained herein and certain statements contained in future filings by the Company with the SEC may not be based on historical facts and are “Forward-Looking Statements” 
within the meaning of Section 27A of the Securities Act of 1933, as amended, and Section 21E of the Securities Exchange Act of 1934, as amended.  Forward-Looking Statements are based on various 
assumptions and events (some of which are beyond the Company’s control) and may be identified by reference to a future period or periods, or by the use of forward-looking terminology, such as 
“may,” “will,” “believe,” “expect,” “anticipate,” “continue,” or similar terms or variations on those terms, or the negative of those terms.  Actual results could differ materially from those set forth in 
Forward-Looking Statements due to a variety of factors, including, but not limited to the Risk Factors identified herein and the following: 

Except as may be required by law, the Company does not undertake, and specifically disclaims any obligation, to publicly release the results of any revisions that may be made to any Forward-
Looking Statements to reflect the occurrence of anticipated or unanticipated events or circumstances after the date of such statements. 

The following discussion and analysis should be read in conjunction with the Consolidated Financial Statements of Fog Cutter Capital Group Inc. and the notes thereto included elsewhere in this 
filing.  References in this filing to “the Company,” “we,” “our,” and “us” refer to Fog Cutter Capital Group Inc. and its subsidiaries unless the context indicates otherwise. 
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  ·  economic factors, particularly in the market areas in which the Company operates;
  ·  the financial and securities markets and the availability of and costs associated with sources of liquidity; 
  ·  competitive products and pricing;
  ·  the ability to sell assets to maintain liquidity;
  ·  fiscal and monetary policies of the U.S. Government;
  ·  changes in prevailing interest rates;
  ·  changes in currency exchange rates;
  ·  acquisitions and the integration of acquired businesses;
  ·  performance of retail/consumer markets, including consumer preferences and concerns about diet;
  ·  effective expansion of the Company’s restaurants in new and existing markets; 
  ·  profitability and success of franchisee restaurants;
  ·  availability of quality real estate locations for restaurant expansion;
  ·  credit risk management; and
  ·  asset/liability management
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PART I
  
ITEM 1.   BUSINESS

Business Overview
Fog Cutter Capital Group Inc. (“Fog Cutter”, the “Company”, “we,” “us” or “ours”) is primarily engaged in the operations of its Fatburger Holdings, Inc. (“Fatburger”) restaurant business.  We acquired 
the controlling interest in Fatburger in August 2003 and own 82% voting control as of December 31, 2008.  In addition to our restaurant operation, we also conduct unrelated manufacturing activities and 
make real estate related investments through various controlled subsidiaries.

The Company was originally incorporated as Wilshire Real Estate Investment Trust Inc. in the State of Maryland on October 24, 1997. However, we subsequently chose not to elect the tax status of a real 
estate investment trust and on January 25, 2001, we changed our name to Fog Cutter Capital Group Inc. to better reflect the diversified nature of our business.  Our stock is quoted on the Pink Sheets 
under the ticker symbol “FCCG.PK”. 

Our website is www.fogcutter.com.  We make our annual report on Form 10-K, as well as other periodic reports filed with the Securities and Exchange Commission, available free of charge through our 
website as soon as reasonably practicable after they are filed.  A copy of our annual report may also be obtained by writing to us at 301 Arizona Avenue, Suite 200, Santa Monica, CA 90401, Attn: 
Investor Reporting.

Segment financial data for the years ended December 31, 2008 and 2007 for the Company is included in Management’s Discussion and Analysis of Financial Condition and Results of Operations in Part II, 
Item 7, and in the related Consolidated Financial Statements and footnotes in Part II, Item 8 of this report on Form10-K.

Bankruptcy Proceedings

On April 6, 2009, certain controlled subsidiaries of Fog Cutter Capital Group Inc. filed voluntary petitions for relief under chapter 11 of the United States Bankruptcy Code (the "Chapter 11 Cases") in the 
United States Bankruptcy Court for the Central District of California – San Fernando Valley Division (the "Bankruptcy Court"). The entities involved and the case numbers assigned to the subsidiaries 
(collectively, the "Debtors") are as follows:

Fatburger Restaurants of California, Inc., Case No. 1:09-bk-13964-GM 

Fatburger Restaurants of Nevada, Inc., Case No.1:09-bk-13965-GM 

The Chapter 11 Cases are being jointly administered.  Since the Chapter 11 bankruptcy filing date, the Debtors have been operating their bankruptcy estates as "debtors in possession" under the 
jurisdiction of the Bankruptcy Court and in accordance with the applicable provisions of the Bankruptcy Code and orders of the Bankruptcy Court. 

On or about November 3, 2009, the Debtors filed a joint plan of reorganization and related disclosure statement.  The Bankruptcy Court is currently considering the approval of the plan of reorganization. 

Operating Segments
Our operating segments are:

Due to the varied nature of our operations, we do not utilize a standard array of key performance indicators in evaluating our results of operations.  Our evaluation instead focuses on an investment-by-
investment or asset-by-asset analysis within our operating segments. 

Restaurant Operations
 
Fatburger, “The Last Great Hamburger Stand”®, opened its first restaurant in Los Angeles in 1952.  As of December 31, 2008, there were 92 Fatburger restaurants located in 13 States and in Canada, China 
and the United Arab Emirates.  The restaurants specialize in fresh, made to order hamburgers and other specialty sandwiches.  French fries, homemade onion rings, hand-scooped ice cream shakes and 
soft drinks round out the menu.
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  (i) Restaurant Operations – conducted through our Fatburger subsidiary, 
  (ii) Manufacturing Operations – conducted through our wholly owned subsidiary, DAC International (“DAC”), and 
  (iii) Real Estate and Financing Operations.
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We plan to open additional Fatburger restaurants throughout the United States and internationally, including Canada, China, Indonesia, Kuwait, Saudi Arabia and the United Arab Emirates.  Ten new 
restaurants were opened during 2008, which included nine franchise locations and one company-owned location.  In addition, Fatburger acquired four restaurants from franchisees during 2008. We intend 
to continue to open company-owned restaurants in strategic markets and increase the number of franchised locations in the U.S. and internationally. Fatburger has opened a total of 55 restaurant 
locations since our acquisition in 2003.  At December 31, 2008, franchisees owned and operated 56 of the Fatburger locations and we have agreements for approximately 112 new franchise 
locations.  Many factors affect our ability to open new franchise locations and we expect that it will take several years for our current franchisees to open all of their restaurant locations.  As is typical for 
our industry, the identification of qualified franchisees and quality locations has an impact on the rate of growth in the number of our restaurants. 

Our restaurant business is moderately seasonal, as average restaurant sales are slightly higher during the summer months than during the winter months.  As such, results from our restaurant operations 
for any quarter are not necessarily indicative of results for any other quarter or for the full fiscal year.

Fatburger’s fiscal year ends on the last Sunday in December and, as a result, a 53rd week is added to the fiscal year every 5 or 6 years. In a 52-week year, all four quarters are comprised of 13 weeks.  In a 
53-week year, one extra week is added to the fourth quarter.  Fiscal years 2008 and 2007 were both 52 week years. 

Manufacturing Operations

We conduct manufacturing activities through our wholly-owned subsidiary, DAC International.  DAC is a manufacturer of computer controlled lathes and milling machinery for the production of 
eyeglass, contact, and intraocular lenses.

Real Estate and Financing Operations

During 2008, we sold nearly all of our interests in real estate and notes receivable, which included leasehold interests in 72 freestanding retail buildings located throughout the United States and an 
apartment building located in Barcelona, Spain.  We also recorded an impairment charge against the remaining net carrying value of a second apartment building in Spain.  During 2008, we were fully 
repaid on notes receivable that had a carrying value of $1.8 million and which were primarily secured by real estate.  We expect that as we focus our attention on the expansion of Fatburger, our future 
investments in this segment will become less frequent.  As of December 31, 2008, our carrying value for real estate and notes receivable was $52,000. 

Principal Assets
We have set forth below information regarding our principal assets at December 31, 2008 and 2007:

Filer: Fog Cutter Capital Group Form Type: 10-K Period: 12/31/08 Job Number: 10-K 12-31-2008 Rev: 0 Sequence: 5

Submission: Document Name: form10k.htm Saved: 3/29/2010 14:59:35 Printed: 3/29/2010 15:03:26

EDGARfilings Description: Fog Cutter Capital Group 10-K 12-31-2008 Kyle Buchanan Created using EDGARizer

Index

    December 31, 2008     December 31, 2007  
    Carrying Value     %     Carrying Value     %  
    (dollars in thousands)  
                         
Goodwill     8,028      29.1%    9,526      17.7%
Property, plant and equipment, net     8,253      30.0      10,203      19.0 
Intangible assets, net     4,068      14.8      4,986      9.2 
Inventories     2,964      10.7      2,505      4.7 
Accounts receivable     2,712      9.8      1,491      2.8 
Cash and cash equivalents     390      1.4      1,131      2.1 
Notes Receivable     52      0.2      612      1.1 
Real estate, net     -      -      19,658      36.6 
Other assets     1,106      4.0      3,657      6.8 

Total assets   $ 27,573      100.0%  $ 53,769      100.0%
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The following sections provide additional information on our principal assets and operations as of December 31, 2008.

Restaurant Operations

Our investment in Fatburger at December 31, 2008 consists of:

As a result of our voting and operational control, we report the operations of Fatburger on a consolidated basis.  The accompanying consolidated statements of financial condition include the following at 
December 31, 2008 relating to Fatburger:
 

In September 2007, Fatburger opened its first joint-venture location in China, at the Venetian Macao-Resort-Hotel in Macao.  During 2008, an additional joint venture location was opened in Hong 
Kong.  These joint-venture locations pay a management fee to Fatburger in the amount or 10% of net sales, which is eliminated upon consolidation.  In all other respects, these locations operate similar to 
our other company-owned locations. 

Manufacturing Operations

We own 100% of the outstanding stock of DAC.  The accompanying consolidated statements of financial condition include the following at December 31, 2008 relating to DAC: 

Real Estate Related Operations

Real Estate – We have invested, both directly and indirectly, in commercial and residential real estate.  However, as of December 31, 2008, our carrying value of real estate was zero.  In February 2008, we 
sold our wholly owned subsidiary, Fog Cap Retail Investors LLC (“FCRI”), which held our leased real estate portfolio.  The sales price for the FCRI membership interests was $8.5 million and was paid in 
cash.  A portion of the proceeds were used to repay $4.2 million of existing debt.  We recorded a $4.2 million gain on sale as a result of the transaction.  We also entered into an option agreement with the 
buyer that gave us the right, but not the obligation, to re-acquire all of the membership interests in FCRI.  The option period was for two years beginning February 15, 2008.  Under certain circumstances 
after December 31, 2008, the buyer could accelerate the termination of the option period upon thirty days notice.  The exercise price increased over the option period from approximately $9.7 million at 
December 31, 2008 to $11.3 million after January 31, 2010.  The option commitment fee was $850,000 and was payable in installments over the option period.  We determined that the option exercise prices 
were significantly higher than the expected value during the option period.  Therefore, the option has been assigned no value as it was not anticipated that it would provide a future economic benefit to 
us.  The $850,000 option commitment fee reduced the amount of the gain on sale.  The option was subsequently terminated on October 31, 2009. 
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(i) Series A Preferred Stock - convertible preferred stock which is convertible into a 50% ownership interest of the common stock of Fatburger on a fully diluted basis.  As of December 31, 2008, we own 
approximately 93% of the issued and outstanding Series A Preferred stock, and currently hold voting rights equal to 82% of the voting control of Fatburger.  The Series A Preferred stock is not 
redeemable and does not pay dividends.

(ii) Series D Preferred Stock - redeemable convertible preferred stock which has a liquidation preference.  Dividends accrue at a rate of 20% of the redemption value, compounded annually.  As of 
December 31, 2008, the redemption amount totaled $23.3 million.  The Series D Preferred Stock does not have any voting rights but may be converted into common stock under certain 
circumstances.  We own all of the issued and outstanding shares of Series D Preferred Stock.

(iii) Common Stock – we own common stock equal to 15% of the fully diluted ownership of Fatburger. 

  ·  $6.3 million in property, plant and equipment, net;
  ·  $4.1 million of intangible assets, primarily trademarks and franchises;
  ·  $6.5 million of goodwill; and
  ·  $7.2 million of borrowings and notes payable consisting of:

 
  i. $5.8 million debt secured by substantially all of the assets of Fatburger, bearing interest at rates currently ranging from 6.5% to 9.3%, and requiring monthly payments of principal 

and interest, primarily through 2015.  At December 31, 2008, Fatburger had not made all of the required payments on indebtedness with an outstanding principal balance of $3.9 
million.  As a result, the lender has declared the indebtedness in default and has accelerated the maturity date of the entire balance.  If the Company is unsuccessful in 
renegotiating the debt with the lender and obtaining waivers of the default, the resulting consequences could have a material adverse impact on our business, prospects, financial 
condition, or results of operation.  In addition to the payment default, at December 31, 2008 and 2007, Fatburger was not in compliance with all obligations under the agreements 
evidencing its indebtedness, as defined in the applicable agreements, due to its failure to meet the prescribed fixed charge coverage ratio and the prescribed debt-coverage ratio in 
three notes payable.  The lender subsequently issued a waiver of the covenant violations for December 31, 2007.  As such, on our Consolidated Statements of Financial 
Condition, $4.1 million of long-term debt that was classified as long-term at December 31, 2007 has been classified as current as of December 31, 2008. 
 

  ii. Mandatory redeemable preferred stock (the “Series B Preferred”) with a carrying value of $1.4 million which was issued by Fatburger to a third party on August 15, 2003.  This 
stock is redeemable by Fatburger for $1.5 million at any time, but must be redeemed by August 15, 2009.  Under certain circumstances, the Series B Preferred shareholders may 
convert their shares into the common stock of Fatburger in an amount equal to the redemption price based upon the fair value of the common stock at the time of conversion.  The 
stock accrues dividends from Fatburger equal to 2.5% per annum of the redemption price and does not have voting rights.

  ·  $2.8 million of inventory;
  ·  $1.9 million in trade receivables;
  ·  $1.5 million of goodwill;
  ·  $0.8 million of borrowings; and
  ·  $2.6 million of accounts payable and accrued liabilities, including $1.2 million of sales deposits.
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In September 2008, we sold one investment property in Barcelona, Spain held through a Variable Interest Entity (“VIE”).  We received cash proceeds of approximately $4.5 million and recorded a loss on 
the sale of approximately $0.6 million.  Approximately $3.2 million of the cash proceeds were used to partially repay two outstanding notes payable.  We continue to own an apartment property in Spain 
through a VIE, but we have established impairment losses on this property which have reduced its carrying value to zero.

Notes receivable – As of December 31, 2008, our notes receivable consisted of one note secured by real estate with a carrying value of approximately $52,000.  We received payment in full on two notes 
during 2008 (not including loans to senior executives) of $0.6 million.

Funding Sources
Funding sources for real property assets generally involve capital leases or longer-term traditional mortgage financing with banks and other financial institutions.  Other funding sources include short-
term notes payables from private lenders and a line of credit from a financial institution.  The following table sets forth information relating to our borrowings and other funding sources at December 31, 
2008 and 2007:

The following table sets forth certain information related to our borrowings.  During the reported periods, borrowings were comprised of various notes payable, mortgage debt on real estate and 
obligations under capital leases.  Averages are determined by utilizing month-end balances. 

Asset Quality
Our real estate investments are carried at the lower of historical cost (net of depreciation) or estimated market value.  Our estimate of market value is based upon comparable sales information for similar 
properties and management’s best estimate of market value given current market conditions.  Our notes receivable portfolio is secured by real estate and corporate stock.  We evaluate the quality of our 
notes based upon the underlying value of the collateral.  We also give consideration to the credit performance of these notes. 
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  ·  Indebtedness – When it is beneficial to do so, our general strategy is to leverage our real estate investments by incurring borrowings secured by these investments.  However, we had no 
outstanding indebtedness relating to real estate as of December 31, 2008.

    At December 31,  
    2008     2007  
Borrowings and Notes payable:   (dollars in thousands)  

Notes payable and other debt – Fatburger   $ 7,158    $ 7,233 
Notes payable – Fog Cutter     6,341      7,373 
Notes payable and other debt – DAC     831      500 
Mortgage and note payable – Barcelona properties     -      3,505 

Total borrowings     14,330      18,611 

               

Obligations under capital leases     1,927      12,064 
               
Total borrowings and other funding sources   $ 16,257    $ 30,675 

    December 31,  
    2008     2007  
    (dollars in thousands)  
Average amount outstanding during the year   $ 18,696    $ 30,019 
Maximum month-end balance outstanding during the year     31,301      31,333 
Weighted average rate:              

During the year     12.9%    12.3%
At end of year     13.9%    12.2%
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Employees
As of December 31, 2008, we had approximately 875 employees, which included approximately 825 employees of Fatburger and 50 employees of DAC, 

Intellectual Property
We believe our trademarks and service marks have significant value and are important to our marketing efforts.  To protect our proprietary rights, we rely primarily on a combination of copyright, trade 
secret and trademark laws, confidentiality agreements with employees and third parties, and protective contractual provisions such as those contained in license agreements with consultants, vendors 
and customers, although we have not signed these agreements in every case.  Despite our efforts to protect our proprietary rights, unauthorized parties may copy aspects of our products and obtain and 
use information that we regard as proprietary.  Other parties may breach confidentiality agreements and other protective contracts we have entered into, and we may not become aware of, or have 
adequate remedies in the event of, any breach.  Our policy is to pursue registration of our marks whenever possible and to oppose vigorously any infringement of these marks. 

“Fatburger” and “The Last Great Hamburger Stand” are registered trademarks in the United States and in a number of international jurisdictions.  All other trademarks or service marks appearing in this 
report are trademarks or service marks of the respective companies that use them.  We pursue the registration of some trademarks and service marks in the United States and in other countries, but we 
have not secured registration of all our marks.  In addition, the laws of some foreign countries do not protect our proprietary rights to the same extent as do the laws of the United States, and effective 
copyright, trademark and trade secret protection may not be available in other jurisdictions.  We license trademark rights to third parties through our franchise agreements.  In the event that a licensee 
does not abide by compliance and quality control guidelines with respect to the licensed trademark rights or take actions that fail to adequately protect these marks, the value of these rights and our use 
of them in our business may be negatively impacted.

Competition
The restaurant industry, particularly the fast casual segment, is highly competitive and there are numerous well-established competitors possessing substantially greater financial, marketing, personnel 
and other resources than we have.  In addition, the fast casual restaurant industry is characterized by the frequent introduction of new products, accompanied by substantial promotional campaigns.  In 
recent years, numerous companies in the fast casual industry, including Fatburger, have introduced products positioned to capitalize on growing consumer preference for food products which are, or are 
perceived to be, healthful, nutritious, low in calories and low in fat content.  It can be expected that Fatburger will be subject to competition from companies whose products or marketing strategies 
address these consumer preferences.  In addition, the market for suitable restaurant locations, franchisees, and staff is highly competitive in that fast casual companies, major restaurant companies and 
non-food companies compete for the best in all of these resources. 

Where You Can Find Additional Information
We are a reporting company and file annual, quarterly and current reports, proxy statements and other information with the SEC.  For further information with respect to us, you may read and copy our 
reports, proxy statements and other information, at the SEC’s public reference rooms at Room 1024, 450 Fifth Street, N.W., Washington, D.C. 20549, as well as at the SEC’s regional offices at 500 West 
Madison Street, Suite 1400, Chicago, IL 60661 and at 233 Broadway, New York, NY 10279.  You can request copies of these documents by writing to the SEC and paying a fee for the copying cost.  Please 
call the SEC at 1-800-SEC-0330 for more information about the operation of the public reference rooms. Our SEC filings are also available at the SEC’s web site at www.sec.gov. 

Copies of our Annual Report on Form 10-K, Quarterly Reports on Form 10-Q, Current Reports on Form 8-K, our proxy statement and amendments to those reports filed or furnished pursuant to Section 13
(a) or 15(d) of the Securities Exchange Act of 1934 as well as certain of our corporate governance documents are all available on our website (www.fogcutter.com) or by sending a request for a paper copy 
to: 301 Arizona Avenue, Suite 200, Santa Monica, CA 90401, Attn: Investor Reporting.

ITEM 1A. RISK FACTORS

In addition to the other information contained in this annual report, you should carefully read and consider the following risk factors.  If any of these risks actually occur, our business, financial condition 
or operating results could be materially adversely affected and the trading price of our common stock could decline.

Risks related to us and our common stock - Generally 

The delisting of our common stock from the NASDAQ Stock Market could impair our ability to finance our operations through the sale of common stock or securities convertible into common stock. 
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Effective October 14, 2004, due to a NASDAQ staff determination to delist our common stock, our stock began trading in the over-the-counter (“OTC”) market.  Prior to the delisting, our common stock 
was quoted on the NASDAQ Stock Market.  The liquidity of our common stock is reduced by trading on the OTC market as compared to quotation on the NASDAQ Stock Market.  The coverage of the 
Company by security analysts and media could be reduced, which could result in lower prices for our common stock than might otherwise prevail and could also result in increased spreads between the 
bid and ask prices for our common stock.  Additionally, certain investors will not purchase securities that are not quoted on the NASDAQ Stock Market, which could materially impair our ability to raise 
funds through the issuance of common stock or other securities convertible into common stock.

Because the trading price of our common stock is currently below $5.00 per share, trading in our common stock is subject to certain restrictions and the market for our common stock could diminish. 
Because the trading price of our common stock is less than $5.00 per share, trading in our common stock is subject to Rule 15g-9 of the Securities Exchange Act of 1934, as amended.  Under that Rule, 
brokers who recommend such securities to persons other than established customers and accredited investors must satisfy special sales practice requirements, including an individualized written 
suitability determination for the purchaser and the purchaser’s written consent prior to any transaction.  The Securities Enforcement Remedies and Penny Stock Reform Act of 1990 also requires additional 
disclosure in connection with any trades involving a stock defined as a penny stock (generally, any equity security not traded on an exchange or quoted on NASDAQ that has a market price of less than 
$5.00 per share), including the delivery of a disclosure schedule explaining the penny stock market and the associated risks.  Such requirements could severely limit the market liquidity of our common 
stock.

Changes in interest rates and currency exchange rates affect our net income.
Our borrowings and the availability of further borrowings are substantially affected by, among other things, changes in interest rates.  Fluctuations in interest rates will affect our net income to the extent 
our operations and our fixed rate assets are funded by variable rate debt.  We are also affected by foreign currency exchange rate changes, as a significant portion of our assets are invested in foreign 
currencies, mainly the euro.  See Item 7A - Quantitative and Qualitative Disclosures about Market Risk for further analysis of the impact of interest and currency rate fluctuations on our financial 
condition and results of operations.

If we do not retain our key employees and management team our ability to execute our business strategy will be limited.
Our future performance will depend largely on the efforts and abilities of our key executive, finance and accounting, and managerial personnel, and on our ability to attract and retain them.  The loss of one 
or more of our senior management personnel may adversely affect our business, financial condition or operating results.  When we lose key employees, new employees must spend a significant amount of 
time learning our business model in addition to performing their regular duties and integration of these individuals often results in some disruption to our business.  In addition, our ability to execute our 
business strategy will depend on our ability to recruit and retain key personnel.  Our key employees are not obligated to continue their employment with us and could leave at any time.  As part of our 
strategy to attract and retain personnel, we offer stock option grants to certain employees.  However, given the fluctuations of the market price of and limited market our common stock, potential 
employees may not perceive our equity incentives such as stock options as attractive, and current employees whose options are no longer priced below market value may choose not to remain employed 
by us.  In addition, due to the intense competition for qualified employees, we may be required to increase the level of compensation paid to existing and new employees, which could materially increase 
our operating expenses.

We may be subject to litigation, which may be expensive and may be time consuming for our management team.
We vigorously defend ourselves in litigation, which can cause increased professional fees from our external legal counsel, and may be time consuming for our management team.  If we fail to succeed in 
defending ourselves in certain lawsuits, our liquidity could be negatively affected.  See Item 3 – Legal Proceeds for detailed description of current litigation. 

Changes to our liquidity may affect our net income and future business plans.
The sale of real estate and other investments has historically been a recurring part of operations and a source of liquidity.  However, most of those investments have been liquidated as the Company 
focused on the Fatburger operations.  Borrowings and Fatburger’s operations are now the major source of liquidity for the Company and management expects these sources, including the sale of 
Fatburger franchises, to generate adequate cash flow to meet the Company’s liquidity needs for the next fiscal year.  The Company has experienced losses from operations since its 2004 fiscal 
year.  During this period, the Company’s operations and activities have become more focused on restaurant and other more typical commercial business activities and have been transitioning away from 
finance and real estate activities.  The growth strategies for the restaurant and other commercial operations, as well as administrative cost burdens, may threaten the Company’s liquidity position. 

If our existing liquidity position were to prove insufficient, and we were unable to repay, renew or replace maturing indebtedness on terms reasonably satisfactory to us, we may be required to sell 
(potentially on short notice) a portion of our assets, and could incur losses as a result.  Specific risks to our liquidity position include, but are not limited to, interest rate risk, Fatburger’s debt covenants 
and Fatburger’s store expansion. 
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Insiders own a significant portion of our common stock, which could limit our shareholders’ ability to influence the outcome of key transactions. 
 
As of December 31, 2008, our executive officers and directors and their affiliates owned approximately 56.9% of our common stock.  Andrew Wiederhorn (Chairman of the Board and Chief Executive 
Officer), his wife Tiffany Wiederhorn and entities controlled by Mr. and Mrs. Wiederhorn, together own approximately 41.1% of our common stock at December 31, 2008.  Accordingly, our executive 
officers and directors have the ability to affect the outcome of, or exert considerable influence over, all matters requiring shareholder approval, including the election and removal of directors and any 
change in control.  This concentration of ownership of our common stock could have the effect of delaying or preventing a change of control of us or otherwise discouraging or preventing a potential 
acquirer from attempting to obtain control of us. This, in turn, could have a negative effect on the market price of our common stock.  It could also prevent our shareholders from realizing a premium over 
the market prices for their shares of common stock.

Risks related to Fatburger

Fatburger debt covenant
At December 31, 2008, Fatburger had not made all of the required payments on indebtedness with an outstanding principal balance of $3.9 million.  As a result, the lender had declared the indebtedness in 
default and has accelerated the maturity date of the entire balance.  The Company is currently engaged in discussions to restructure the debt.  If the Company is unsuccessful in renegotiating the debt 
with the lender and obtaining waivers of the default, the resulting consequences could have a material adverse impact on our business, prospects, financial condition, or results of operations. 

In addition to the payment default, at December 31, 2008 and 2007, Fatburger was not in compliance with all obligations under the agreements evidencing its indebtedness, as defined in the applicable 
agreements, due to its failure to meet the prescribed fixed charge coverage ratio and the prescribed debt-coverage ratio in three notes payable.  The lender subsequently issued a waiver of the covenant 
violations for December 31, 2007.  There can be no assurance that Fatburger will be able to comply with all of its obligations under the agreements evidencing its indebtedness in the future, or that lenders 
will agree to waive future defaults.  Failure to satisfy covenants in the Company’s loan documents may result in a default and acceleration of outstanding obligations. 

Fatburger may not be able to achieve its planned expansion.
We believe our Fatburger segment will constitute an increasingly important part of our business going forward.  In addition to the risks associated generally with a restaurant business, such as changing 
consumer tastes and price pressure from competing businesses, our success depends in large part on our ability to expand Fatburger’s operations.  We intend to grow Fatburger primarily through 
developing additional new franchisee and Company-owned restaurants.  Development involves substantial risks, including: 
 

Although we intend to manage Fatburger’s operations and development to reduce such risks, we cannot assure you that present or future development will perform in accordance with our 
expectations.  We cannot assure you that we will complete the development and construction of the restaurants, or that any such development will be completed in a timely manner or within budget, or 
that any restaurants will generate our expected returns on investment.  Our inability to expand Fatburger in accordance with our plans or to manage our growth could have a material adverse effect on our 
results of operations and financial condition.

We may not be able to obtain financing sufficient to fund our planned expansion of Fatburger.
We are implementing a nationwide and international expansion of franchise and company-owned locations of Fatburger, which will require significant liquidity.  If Fatburger or its franchisees are 
unsuccessful in obtaining capital sufficient to fund this expansion, the timing of restaurant openings may be delayed and Fatburger’s results may be harmed. 
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  ·  the availability of financing to Fatburger and to franchisees at acceptable rates and upon acceptable terms;
  ·  the availability of sufficient liquidity to fund continued expansion;
  ·  development costs exceeding budgeted or contracted amounts;
  ·  delays in the completion of construction;
  ·  the inability to identify, or the unavailability of, suitable sites on acceptable leasing or purchase terms;
  ·  developed properties not achieving desired revenue or cash flow levels once opened;
  ·  incurring substantial unrecoverable costs in the event that a development project is abandoned prior to completion;
  ·  the inability to obtain all required governmental permits;
  ·  changes in governmental rules, regulations and interpretations; and
  ·  changes in general economic and business conditions.
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Fatburger’s success depends on its ability to locate a sufficient number of suitable new restaurant sites. 
One of the biggest challenges in meeting our growth objectives for Fatburger will be to secure an adequate supply of suitable new restaurant sites.  We have experienced delays in opening some 
Fatburger restaurants and may experience delays in the future.  There can be no assurance that sufficient suitable locations will be available for our planned expansion in any future period.  Delays or 
failures in opening new restaurants could materially adversely affect Fatburger’s performance and our business, financial condition, operating results and cash flows.  In addition, Fatburger is expanding 
into international markets, which may have additional challenges and requirements.

New restaurants, once opened, may not be profitable, if at all, for several months.
We anticipate that new Fatburger restaurants will generally take several months to reach normalized operating levels due to inefficiencies typically associated with new restaurants, including lack of 
market awareness, the need to hire and train a sufficient number of team members, operating costs, which are often materially greater during the first several months of operation than thereafter, pre-
opening costs and other factors.  Further, some, or all of the new restaurants may not attain anticipated operating results or results similar to those of Fatburger’s existing restaurants.  In addition, 
restaurants opened in new markets may open at lower average weekly sales volumes than restaurants opened in existing markets and may have higher restaurant-level operating expense ratios than in 
existing markets.  Sales at restaurants opened in new markets may take longer to reach average annual company-owned restaurant sales, if at all, thereby affecting the profitability of these restaurants. 

Fatburger’s existing systems and procedures may be inadequate to support our growth plans. 
We face the risk that Fatburger’s existing systems and procedures, restaurant management systems, financial controls, information and accounting systems, management resources and human resources 
will be inadequate to support our planned expansion of company-owned and franchised restaurants.  Expansion may strain Fatburger’s infrastructure and other resources, which could slow restaurant 
development or cause other problems.  We may not be able to respond on a timely basis to all of the changing demands that our planned expansion will impose on Fatburger’s infrastructure and other 
resources.  Any failure by us to continue to improve our infrastructure or to manage other factors necessary for us to achieve Fatburger’s expansion objectives could have a material adverse effect on our 
operating results.

The fast casual restaurant segment is highly competitive, and that competition could lower revenues, margins and market share. 
The fast casual restaurant industry is highly competitive with respect to price, service, location, personnel and the type and quality of food, and there are many well-established competitors.  Each of 
Fatburger’s restaurants competes directly and indirectly with a large number of national and regional restaurant chains, as well as with locally-owned quick service restaurants, fast casual restaurants, and 
sandwich shops and other similar types of businesses.  The trend toward a convergence in grocery, deli and restaurant services may increase the number of Fatburger’s competitors.  Such increased 
competition could have a material adverse affect on Fatburger’s financial condition and results of operations.  Some of Fatburger’s competitors have substantially greater financial, marketing, operating 
and other resources than we have, which may give them a competitive advantage.  Certain of Fatburger’s competitors have introduced a variety of new products and engaged in substantial price 
discounting in recent years and may continue to do so in the future.  There can be no assurance as to the success of any of Fatburger’s new products, initiatives or overall strategies, or assurance that 
competitive product offerings, pricings and promotions will not have an adverse effect upon Fatburger’s financial condition and results of operations. 

Changes in economic, market and other conditions could adversely affect Fatburger and its franchisees, and thereby our operating results. 
The fast casual restaurant industry is affected by changes in international, national, regional, and local economic conditions, consumer preferences and spending patterns, demographic trends, consumer 
perceptions of food safety, weather, traffic patterns, the type, number and location of competing restaurants, and the effects of war or terrorist activities and any governmental responses thereto. Factors 
such as inflation, food costs, labor and benefit costs, legal claims, and the availability of management and hourly employees also affect restaurant operations and administrative expenses.  The ability of 
Fatburger and its franchisees to finance new restaurant development, improvements and additions to existing restaurants, and the acquisition of restaurants from, and sale of restaurants to, franchisees is 
affected by economic conditions, including interest rates and other government policies impacting land and construction costs and the cost and availability of borrowed funds. 

Increases in the minimum wage may have a material adverse effect on Fatburger’s business and financial results. 
A substantial number of Fatburger employees are paid wage rates at or slightly above the minimum wage.  As federal and state minimum wage rates increase, Fatburger may need to increase not only the 
wages of its minimum wage employees, but also the wages paid to the employees at wage rates that are above minimum wage.  If competitive pressures or other factors prevent Fatburger from offsetting 
the increased costs by price increases, profitability may decline.  In addition, various other proposals that would require employers to provide health insurance for all of their employees are considered 
from time to time in Congress and various states. The imposition of any requirement that Fatburger provide health insurance to all employees on terms materially different from its existing programs could 
have a material adverse impact on the results of operations and financial condition of Fatburger.
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Events reported in the media, such as incidents involving food-borne illnesses or food tampering, whether or not accurate, can cause damage to Fatburger’s brand’s reputation and swiftly affect sales 
and profitability.
Reports, whether true or not, of food-borne illnesses (such as e-coli, avian flu, bovine spongiform encephalopathy, hepatitis A, trichinosis or salmonella) and injuries caused by food tampering have in the 
past severely injured the reputations of participants in the fast casual restaurant segment and could, in the future, affect Fatburger as well.  Fatburger’s brand reputation is an important asset to the 
business; as a result, anything that damages the brand’s reputation could immediately and severely hurt sales and, accordingly, revenues and profits.  If customers become ill from food-borne illnesses, 
Fatburger could also be forced to temporarily close some restaurants.  In addition, instances of food-borne illnesses or food tampering, even those occurring solely at the restaurants of competitors, 
could, by resulting in negative publicity about the restaurant industry, adversely affect sales on a local, regional or system-wide basis.  A decrease in customer traffic as a result of these health concerns 
or negative publicity, or as a result of a temporary closure of any Fatburger restaurants, could materially harm Fatburger’s business. 

Changing health or dietary preferences may cause consumers to avoid products offered by Fatburger in favor of alternative foods. 
The food service industry is affected by consumer preferences and perceptions.  Fatburger’s success depends, in part, upon the popularity of burgers and fast casual dining.  Shifts in consumer 
preferences away from this cuisine or dining style could have a material adverse affect on our future profitability.  The restaurant industry is characterized by the continual introduction of new concepts 
and is subject to rapidly changing consumer preferences, tastes and eating and purchasing habits.  While consumption of hamburgers and related food items in the United States has grown over the past 
20 years, the demand may not continue to grow or taste trends may change.  Fatburger’s success will depend in part on our ability to anticipate and respond to changing consumer preferences, tastes and 
eating and purchasing habits, as well as other factors affecting the food service industry, including new market entrants and demographic changes.  If prevailing health or dietary preferences and 
perceptions cause consumers to avoid these products offered by Fatburger restaurants in favor of alternative or healthier foods, demand for Fatburger’s products may be reduced and its business could 
be harmed.

Fatburger is subject to health, employment, environmental and other government regulations, and failure to comply with existing or future government regulations could expose Fatburger to 
litigation, damage Fatburger’s reputation and lower profits. 
Fatburger and its franchisees are subject to various federal, state and local laws affecting their businesses.  The successful development and operation of restaurants depend to a significant extent on the 
selection and acquisition of suitable sites, which are subject to zoning, land use (including the placement of drive-thru windows), environmental (including litter), traffic and other regulations. Restaurant 
operations are also subject to licensing and regulation by state and local departments relating to health, food preparation, sanitation and safety standards, federal and state labor laws (including 
applicable minimum wage requirements, overtime, working and safety conditions and citizenship requirements), federal and state laws prohibiting discrimination and other laws regulating the design and 
operation of facilities, such as the Americans with Disabilities Act of 1990.  If Fatburger fails to comply with any of these laws, it may be subject to governmental action or litigation, and its reputation 
could be accordingly harmed.  Injury to Fatburger’s reputation would, in turn, likely reduce revenues and profits. 

In recent years, there has been an increased legislative, regulatory and consumer focus on nutrition and advertising practices in the food industry, particularly among fast casual restaurants.  As a result, 
Fatburger may become subject to regulatory initiatives in the area of nutrition disclosure or advertising, such as requirements to provide information about the nutritional content of its food products, 
which could increase expenses.  The operation of Fatburger’s franchise system is also subject to franchise laws and regulations enacted by a number of states and rules promulgated by the U.S. Federal 
Trade Commission. Any future legislation regulating franchise relationships may negatively affect Fatburger’s operations, particularly its relationship with its franchisees.  Failure to comply with new or 
existing franchise laws and regulations in any jurisdiction or to obtain required government approvals could result in a ban or temporary suspension on future franchise sales.  Changes in applicable 
accounting rules imposed by governmental regulators or private governing bodies could also affect Fatburger’s reported results of operations, and thus cause our stock price to fluctuate or decline. 

Fatburger’s earnings and business growth strategy depends in large part on the success of its franchisees, and Fatburger’s reputation may be harmed by actions taken by franchisees that are outside 
of its control.
A portion of Fatburger’s earnings comes from royalties and other amounts paid by Fatburger’s franchisees.  Franchisees are independent contractors, and their employees are not employees of 
Fatburger.  Fatburger provides training and support to, and monitors the operations of, its franchisees, but the quality of their restaurant operations may be diminished by any number of factors beyond 
Fatburger’s control.  Consequently, franchisees may not successfully operate stores in a manner consistent with Fatburger’s high standards and requirements and franchisees may not hire and train 
qualified managers and other restaurant personnel.  Any operational shortcoming of a franchise restaurant is likely to be attributed by consumers to an entire brand, thus damaging Fatburger’s reputation 
and potentially affecting revenues and profitability.
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Risks related to our real estate holdings

Acquired properties may expose us to unknown liability.
We may acquire properties subject to liabilities and without any recourse, or with only limited recourse against the prior owners or other third parties, with respect to unknown liabilities.  As a result, if a 
liability were asserted against us based upon ownership of those properties, we might have to pay substantial sums to settle or contest it, which could adversely affect our results of operations and cash 
flow.  Unknown liabilities with respect to acquired properties might include:
 

ITEM 1B.   UNRESOLVED SEC COMMENTS

Not required.

ITEM 2.   PROPERTIES

Our corporate headquarters are located in approximately 8,700 square feet of corporate office space in Santa Monica, California under a lease that will expire in January 2013.  Fatburger also operates 36 
restaurant locations in California, Nevada, Florida, New Jersey, and China.  Two of the restaurant sites in Nevada are operated from properties owned by Fatburger, while the remaining locations are 
leased. DAC leases approximately 17,500 square feet of office and production space in Carpinteria, California under a lease that will expire in December 2017.  We believe that all of our existing facilities are 
in good operating condition and adequate to meet our current and foreseeable needs.

ITEM 3.   LEGAL PROCEEDINGS

Warlick Complaint
Fatburger Holdings, Inc., et al. v. Keith A. Warlick/ Warlick v. Fatburger, et al, Superior Court of California for the County of Los Angeles, Case No. SC 091436. On October 16, 2006, Fatburger Holdings, 
Inc., Fatburger Corporation and Fatburger North America, Inc. filed suit against Keith A. Warlick (“Warlick”) the former Chief Executive Officer of Fatburger Holdings, Inc. and Fatburger Corporation. 
Warlick’s employment with Fatburger was terminated on September 21, 2006 by resolution of the board of directors of Fatburger Holdings, Inc. The Fatburger companies initiated the lawsuit to recover 
damages from Warlick arising from wrongful acts and conduct during and after his employment, and are asserting claims for:  breach of contract, breach of duty of loyalty, breach of fiduciary duty, 
conversion – embezzlement; fraud/commencement; intentional interference with contractual relations, and equitable indemnity.  Warlick filed an answer to the lawsuit denying the allegations and included 
a Cross-complaint against Fatburger Holdings, Inc., Fatburger Corporation, Fatburger North America, Inc., Fog Cutter Capital Group, Inc., and Andrew Wiederhorn (“Cross-Defendants”), for breach of 
contract, employment discrimination based on race and retaliation, wrongful termination and defamation – slander without any specification of damages.  On a motion filed by the Cross-Defendants, the 
Court dismissed Warlick’s cross-claim for employment discrimination based on race and retaliation.  In further response Warlick initiated a second lawsuit against the Company, various Fatburger 
companies, and members of the Fatburger board of directors, which is set out below. The Cross-Defendants disputed the allegations of the cross-claim and vigorously defended against the claims.  In 
October 2009, the parties reached an agreement in principal to settle all claims alleged in this lawsuit and the settlement was completed on March 5, 2010. The settlement did not have a material effect on 
the financial statements of the Company.

Keith Warlick, et al. v. Fog Cutter Capital Group, et al., Superior Court of California for the County of Los Angeles, Case No. 58365915 
On February 6, 2007, Warlick, his wife, and a limited liability company controlled by Warlick, each of whom is a minority shareholder of Fatburger Holdings, Inc., filed a complaint against various Fatburger 
entities, the Company, Andrew Wiederhorn, and members of the Fatburger board of directors. The complaint alleges fraud, negligent misrepresentation against Wiederhorn and the Company, and breach 
of contract and breach of fiduciary duty against all the defendants, related to business transactions which the plaintiff’s allege were not in the best interests of Fatburger Holdings, Inc., or the plaintiff 
minority shareholders.  The defendants disputed the allegations of the lawsuit and vigorously defended against the claims.  In October 2009, the parties reached an agreement in principal to settle all 
claims alleged in this lawsuit and the settlement was completed on March 5, 2010.  The settlement did not have a material effect on the financial statements of the Company. 
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  ·  liabilities for clean-up of undisclosed environmental contamination or hazardous substances; 
  ·  claims by tenants, vendors or other persons against the former owners of the properties;
  ·  liabilities incurred in the ordinary course of business; and
  ·  claims for indemnification by general partners, directors, officers and others indemnified by the former owners of the properties. 
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Bankruptcy Proceedings

On April 6, 2009, certain controlled subsidiaries of Fog Cutter Capital Group Inc. filed voluntary petitions for relief under chapter 11 of the United States Bankruptcy Code (the "Chapter 11 Cases") in the 
United States Bankruptcy Court for the Central District of California – San Fernando Valley Division (the "Bankruptcy Court"). The entities involved and the case numbers assigned to the subsidiaries 
(collectively, the "Debtors") are as follows:

Fatburger Restaurants of California, Inc., Case No. 1:09-bk-13964-GM 

Fatburger Restaurants of Nevada, Inc., Case No.1:09-bk-13965-GM 

The Chapter 11 Cases are being jointly administered.  Since the Chapter 11 bankruptcy filing date, the Debtors have been operating their bankruptcy estates as "debtors in possession" under the 
jurisdiction of the Bankruptcy Court and in accordance with the applicable provisions of the Bankruptcy Code and orders of the Bankruptcy Court. 

On or about November 3, 2009, the Debtors filed a joint plan of reorganization and related disclosure statement.  The bankruptcy court is currently considering the disclosure statement. 

Other Legal Matters
We are involved in various other legal proceedings occurring in the ordinary course of business which we believe will not have a material adverse effect on our consolidated financial condition or results 
of operations.

ITEM 4.   SUBMISSION OF MATTERS TO A VOTE OF SECURITY HOLDERS

No matters were submitted to a vote of our shareholders during the quarter ended December 31, 2008.
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PART II

ITEM 5.   MARKET FOR THE REGISTRANT'S COMMON EQUITY AND RELATED STOCKHOLDER MATTERS

Trading Market and Historical Prices
From April 6, 1998 through October 13, 2004, our common stock, par value $0.0001 per share (the “Common Stock”) was quoted on the NASDAQ National Market.  From October 14, 2004 to June 23, 2007, 
our common stock was quoted in the over-the-counter market on the OTC “pink sheets.”  Effective June 24, 2007, our common stock commenced being quoted on the OTC Bulletin Board (the “OTCBB”) 
market as FCCG.OB.  Since the 2nd quarter of 2009, our common stock has been quoted on the OTC “pink sheets” as FCCG.PK.  The approximate number of holders of record (not beneficial shareholders, 
as most shares are held in brokerage name) of our common stock was less than 100 at October 31, 2009.

The following table sets forth the high and low sales prices for our common stock as quoted on the OTC Bulletin Board or Pink Sheets, as applicable, for the periods indicated. 

Dividends 
During the years ended December 31, 2008 and 2007, we did not declare or pay any distributions to shareholders.  While we do not have a fixed dividend policy, any dividends paid on our common stock 
would be subject to our financial condition, results of operations, capital requirements and other factors deemed relevant by the Board of Directors.  One factor the Board of Directors may consider is the 
impact of dividends on our liquidity.

Equity Compensation Plan Information 
We have a non-qualified stock option plan which provides for options to purchase shares of the Company’s common stock. The information presented in the table below is as of December 31, 2008. 

ITEM 6.   SELECTED FINANCIAL DATA. 

Not required.
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2008   High     Low  
First quarter   $ 1.010    $ 0.510 
Second quarter   $ 0.840    $ 0.350 
Third quarter   $ 0.830    $ 0.350 
Fourth quarter   $ 0.400    $ 0.100 
               

2007   High     Low  
First quarter   $ 2.440    $ 1.120 
Second quarter   $ 3.240    $ 1.550 
Third quarter   $ 2.930    $ 1.500 
Fourth quarter   $ 1.600    $ 0.800 

Plan category  

Number of securities to be 
issued upon exercise of 

outstanding options, warrants 
and rights    

Weighted-average exercise 
price of outstanding options, 

warrants and rights    

Number of securities 
remaining available for future 

issuance under equity 
compensation plans 

(excluding securities reflected 
in column (a))  

    (a)     (b)     (c)  
Equity compensation plans approved by security holders     2,980,833    $ 1.51      262,194 
Equity compensation plans not approved by security holders     -             - 
Total     2,980,833    $ 1.51      262,194 
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ITEM 7.   MANAGEMENT'S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND RESULTS OF OPERATIONS

Executive Summary

Business Overview
Fog Cutter Capital Group Inc. is primarily engaged in the operations of its Fatburger Holdings, Inc. (“Fatburger”) restaurant business. We acquired the controlling interest in Fatburger in August 2003 and 
own 82% voting control as of December 31, 2008.  Fatburger, “The Last Great Hamburger Stand”®, opened its first restaurant in Los Angeles in 1952.  As of December 31, 2008, there were 92 Fatburger 
restaurants located in 13 States and in Canada, China and  the United Arab Emirates.  The restaurants specialize in fresh, made to order hamburgers and other specialty sandwiches.  French fries, 
homemade onion rings, hand-scooped ice cream shakes and soft drinks round out the menu. 

We plan to open additional Fatburger restaurants throughout the United States and internationally, including Canada, China, Indonesia, Kuwait, Saudi Arabia and the United Arab Emirates.  We intend to 
continue to open company-owned restaurants in strategic markets and increase the number of franchised locations in the U.S. and internationally.  Fatburger has opened a total of 55 restaurant locations 
since our acquisition in 2003.  At December 31, 2008, franchisees owned and operated 56 of the Fatburger locations and we have agreements for approximately 112 new franchise locations.  Many factors 
affect our ability to open new franchise locations and we expect that it will take several years for our current franchisees to open all of their restaurant locations.  As is typical for our industry, the 
identification of qualified franchisees and quality locations has an impact on the rate of growth in the number of our restaurants. 

In addition to our restaurant operation, we also conduct manufacturing activities, software development and sales activities, and make real estate and other real estate-related investments through various 
controlled subsidiaries.

Operating Segments
Our operating segments are:

Due to the varied nature of our operations, we do not utilize a standard array of key performance indicators in evaluating our results of operations.  Our evaluation instead focuses on an investment-by-
investment or asset-by-asset analysis within our operating segments. 

Significant Events
The following significant events affected our operations for the year ended December 31, 2008:
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  (i) Restaurant Operations – conducted through our Fatburger subsidiary, 
  (ii) Manufacturing Operations – conducted through our wholly owned subsidiary, DAC International (“DAC”), and 
  (iii) Real Estate and Financing Operations.

  ·  Restaurant openings and closures – During the year ended December 31 2008, Fatburger opened nine additional franchise locations and one corporate restaurant.  In order to improve overall 
operations, three franchise locations and eight company-owned locations have been closed. 

  ·  Discontinued operations – In February 2008, we sold a wholly-owned subsidiary, Fog Cap Retail Investors LLC (“FCRI”), which held our leased real estate portfolio.  The sales price for the FCRI 
membership interests was $8.5 million and was paid in cash.  A portion of the proceeds were used to repay $4.2 million of existing debt.  We recorded a gain on sale of $4.2 million as a result of the 
transaction.  We also entered into an option agreement with the buyer that gave us the right, but not the obligation, to re-acquire all of the membership interests in FCRI.  The option period was 
for two years beginning February 15, 2008.  Under certain circumstances after December 31, 2008, the buyer could accelerate the termination of the option period upon thirty days notice.  The 
exercise price increased over the option period from approximately $9.7 million at December 31, 2008 to $11.3 million after January 31, 2010.  The option commitment fee was $850,000 and was 
payable by us in installments over the option period.  Management determined that the option exercise prices were significantly higher than the expected value during the option 
period.  Therefore, the option was been assigned no value as it was not anticipated that it would provide a future economic benefit to us.  The $850,000 option commitment fee reduced the gain 
on sale.  The option was subsequently terminated on October 31, 2009.
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Critical Accounting Policies

Our consolidated financial statements, found under Item 8 Financial Statements and Supplementary Data in this filing, have been prepared in accordance with accounting principles generally accepted 
in the United States of America.  The preparation of these financial statements requires us to make estimates and assumptions that affect the reported amounts of assets and liabilities, the disclosure of 
contingent assets and liabilities at the date of the financial statements, and the reported amounts of revenues and expenses during the reporting period.  We base our estimates and judgments on 
historical experience and on various other factors that are believed to be reasonable under the circumstances.  Actual results may differ from these estimates.  We believe the following critical accounting 
policies affect our more significant judgments and estimates used in the preparation of our financial statements.

Valuation
At December 31, 2008, one of our largest assets consisted of goodwill and intangible assets.  We assess potential impairments to goodwill and intangible assets at least annually, or when there is 
evidence that events or changes in circumstances indicate that the carrying amount of an asset may not be recovered.  Our judgments regarding the existence of impairment indicators and future cash 
flows related to intangible assets are based on operational performance of our acquired businesses, market conditions and other factors.  Future events could cause us to conclude that impairment 
indicators exist and that goodwill or other intangible assets associated with our acquired businesses are impaired.  Any resulting impairment loss could have an adverse impact on our results of 
operations.

Fatburger Restaurant and Franchise Revenue
Revenue from the operation of Fatburger company-owned restaurants is recognized when sales occur. 

Franchise fee revenue from the sale of individual Fatburger franchises is recognized only when we have substantially performed or satisfied all material services or conditions relating to the sale.  The 
completion of training and the opening of a location by the franchisee constitutes substantial performance on our part.  Currently, Fatburger charges franchise fees of $50,000 per domestic location and 
typically $65,000 per international location.  One-half of the fees for domestic locations are collected in cash at the time the franchise rights are granted and the balance is collected at the time the lease for 
the location is executed.  The entire fee for international locations is typically collected at the time the franchise rights are granted.  Nonrefundable deposits collected in relation to the sale of franchises are 
recorded as deferred franchise fees until the earlier of the completion of training and the opening of the restaurant or the expiration of their term, at which time the franchise fee revenue is recognized. 
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  ·  Discontinued operations – In June 2008, we exercised our rights under a security agreement on loans to a consolidated subsidiary, Centrisoft Corporation (“Centrisoft”).  Pursuant to the security 
agreement, the collateral assets of Centrisoft were transferred to us in satisfaction of the loans.  Centrisoft has since ceased operations.  As of June 30, 2008, we no longer included Centrisoft as a 
consolidated subsidiary.  Our carrying value of the Centrisoft assets was zero at December 31, 2008.

  ·  Sale of real estate and repayment of notes payable – In September 2008, we sold one investment property in Barcelona, Spain held through our Variable Interest Entity.  We received cash 
proceeds of approximately $4.5 million and recorded a loss on the sale of approximately $0.6 million.  Approximately $3.2 million of the cash proceeds were used to partially repay two outstanding 
notes payable.

  ·  Borrowing on notes payable – In May 2008, we borrowed $2.0 million through a note payable secured by certain assets of the Company.  The note bears interest at a fixed rate of 2% monthly, one 
half of which is due monthly in arrears, the other half being due at the note’s scheduled maturity date.  The note is due on or before December 31, 2008.  In September 2008, we amended this note 
payable to borrow an additional $1.0 million.

  ·  Income from equity investee – In December 2000, we organized and led a group of investors to purchase all of the outstanding capital stock of Bourne End Properties Plc ("Bourne End"), a 
specialist investor in retail property.  We invested in 26% of Bourne End, which at the time of the acquisition had approximately GBP 169.6 million of assets and GBP 123.1 million of debt.  The real 
estate assets consisted of 1.7 million square feet in fifteen shopping centers located in the United Kingdom.  Bourne End sold all of these properties between the date of the acquisition and 2006 
and distributed the net proceeds to the investors.  Since the sale of the last property in 2006, Bourne End has been proceeding toward final liquidation.  In the first quarter of 2008, Bourne End 
revised its estimates of accrued liabilities associated with its final liquidation, and we were notified that we had been allocated an additional $0.2 million in income, which was subsequently 
distributed in cash in the second quarter of 2008.
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Fatburger also collects a royalty ranging from 5% to 6% of gross sales from restaurants operated by franchisees.  Fatburger recognizes royalty fees as the related product, beverage, and merchandise 
sales are made by the franchisees.  Costs relating to continuing franchise support are expensed as incurred.

Manufacturing revenue recognition
We recognize revenue from our manufacturing operations when substantially all of the usual risks and rewards of ownership of the inventory have been transferred to the buyer.  Generally, this occurs 
when the inventory is shipped to the customer.

Long-lived assets, held for sale 
We classify our long-lived assets to be sold as held for sale in the period when the following criteria are met: 
 

Recognition of Sale of Assets
Our accounting policy calls for the recognition of sales of financial instruments and other assets only when we have irrevocably surrendered control over these assets.  We do not retain any recourse or 
performance obligations with respect to our sales of assets.  We recognize gain on sales of real estate under the full accrual method when: 
 

If any of these conditions are not met, our accounting policy requires that gain on sale be deferred until all of the conditions have been satisfied. 

Goodwill and Other Intangible Assets
Goodwill represents the excess of the purchase price and other acquisition related costs over the estimated fair value of the net tangible and intangible assets acquired.  We do not amortize 
goodwill.  Intangible assets are stated at the estimated value at the date of acquisition and include trademarks, operating manuals, franchise agreements and leasehold interests.  Trademarks, which have 
indefinite lives, are not subject to amortization.  All other intangible assets are amortized over their estimated useful lives, which range from five to fifteen years. 
       
Inventory
Our inventory relates primarily to DAC and is stated at the lower of cost or market, using the first-in, first-out method.  Inventory is reviewed regularly for obsolescence and charges to cost of goods sold 
are made as needed to adjust the carrying value.
  
Impairment of long-lived assets 
In accordance with SFAS No. 144, “Accounting for the Impairment or Disposal of Long-Lived Assets” (“FAS 144”), we review our long-lived assets for impairment whenever an event occurs that 
indicates an impairment may exist.  We test for impairment using the estimated future cash flows of the asset.

Minority interests
We apply Accounting Research Bulletin No. 51, “Consolidated Financial Statements” (“ARB 51”), which requires the elimination of all intercompany profit or loss and balances between consolidated 
companies.  ARB 51 also requires the recognition of minority interest in consolidated subsidiaries.  Consistent with ARB 51, where losses applicable to a minority interest exceed the minority interest in 
the capital of the subsidiary, such excess and any further losses are charged against the Company.  Should the subsidiary become profitable, the Company will be credited to the extent of such losses 
previously absorbed.

Share-based payments 
On January 1, 2006, we adopted SFAS 123R, “Share-Based Payment”,  which requires all share-based awards to employees, including grants of employee stock options, to be recognized in results of 
operations based on their fair value.  Prior to January 1, 2006, the Company applied Accounting Principles Board Opinion No. 25 “Accounting for Stock Issued to Employees” (“APB 25”) and related 
interpretations in accounting for share-based payments.  Accordingly, no compensation expense was recognized in results of operations prior to January 1, 2006 relating to share-based payments. 

Filer: Fog Cutter Capital Group Form Type: 10-K Period: 12/31/08 Job Number: 10-K 12-31-2008 Rev: 0 Sequence: 18

Submission: Document Name: form10k.htm Saved: 3/29/2010 14:59:35 Printed: 3/29/2010 15:03:26

EDGARfilings Description: Fog Cutter Capital Group 10-K 12-31-2008 Kyle Buchanan Created using EDGARizer

Index

  (i) management commits to a plan to sell the asset;
  (ii) the asset is available for immediate sale in its present condition subject only to terms that are usual and customary for sales of such assets; 
  (iii) an active program to locate a buyer and other actions required to complete the plan to sell the asset have been initiated; 
  (iv) the sale of the asset is probable, and transfer of the asset is expected to qualify for recognition as a completed sale, within one year; 
  (v) the asset is being actively marketed for sale at a price that is reasonable in relation to its current fair value; and
  (vi) actions required to complete the plan indicate that it is unlikely that significant changes to the plan will be made or that the plan will be withdrawn. 

  (i) a sale is consummated,
  (ii) the buyer’s initial and continuing investments are adequate to demonstrate a commitment to pay for the property, 
  (iii) any receivable from the buyer is not subject to future subordination, and
  (iv) the usual risks and rewards of ownership of the property have been transferred to the buyer.

  
16



Results of Operations

During the most recent two fiscal years, our operations have resulted in net losses as follows:

Net Loss 

The loss from continuing operations for the year ended December 31, 2008 was $15.2 million, or $1.91 per share.  The loss is primarily due to significant operating expenses associated with our 
management infrastructure and $2.9 million in recognized market value impairments.  We have put in place a management structure that we believe will enable us to significantly expand our operations, 
notably our Fatburger subsidiary.  However, until the growth in operations is realized, the cost of our management structure will be borne by our existing operations.  Our results for 2008 compare to a loss 
from continuing operations of $10.1 million, or $1.27 per share for 2007.  These results were also primarily attributable to our operating expenses as we transitioned our assets and liabilities and began 
focusing on our restaurant operations and other key subsidiaries.

The following sections describe the results of operations of our operating segments for each of the two years ended December 31, 2008 and 2007. 

Restaurant Segment Operations
The following table shows our operating margin for company owned restaurants for each of the two years ended December 31: 

The following table shows our total operating results from the restaurant segment for each of the two years ended December 31: 

For the year ended December 31, 2008, company owned restaurant sales increased 4.0% to $30.7 million from $29.5 million in 2007. This increase was the mainly the result of new company owned stores 
opened in 2008 and during the latter part of 2007.  Same store sales for company-owned restaurants decreased 4.4% for the year ended December 31, 2008 compared to the same period in 2007.  The 
operating margin for company-owned locations decreased to 34.7% in 2008 from 35.7% in 2007, due to increased food costs. 

Royalty revenue increased 7.6% from $2.1 million in 2007 to $2.2 million in 2008, primarily as the result of the addition of nine new franchise locations.  Franchise fee revenue increased from $0.2 million in 
2007 to $3.2 million in 2008, primarily as the result of income recognition relating to the expiration of franchise rights.  Same store sales for franchise locations decreased 4.2% for the year ended December 
31, 2008 compared to the same period in 2007.
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    Year Ended December 31  
    2008     2007  

   
(dollars in thousands, except per share 

data)  
Loss from continuing operations   $ (15,182)   $ (10,132)
Loss per share from continuing operations   $ (1.91)   $ (1.27)

    Year Ended December 31  
    2008     2007  
    (% to Company-owned restaurant sales)  
Restaurant Sales:            

Company-owned restaurant sales     100.0%     100.0%
Cost of sales – food, paper, merchandise     (26.1%)    (24.6%)
Cost of sales – wages and benefits     (33.3%)    (33.5%)
Restaurant depreciation and amortization     (6.1%)    (6.2%)
Operating margin (restaurant sales only)     34.5%     35.7%

    Year Ended December 31  
    2008     2007  
    (% to total revenue)  
Total Restaurant Operations:            

Company-owned restaurant sales     85.0%     93.0%
Royalty revenue     6.2%     6.5%
Franchise fee revenue     8.8%     0.5%
Total revenue     100.0%     100.0%

               
Cost of sales     (50.5%)    (59.8%)
General & administrative costs     (47.4%)    (48.4%)
Interest expense     (1.9%)    (2.4%)
Other non-operating expenses     (16.3%)    (7.3%)
Minority interest in losses     0.8%     2.8%
Segment loss     (15.3%)    (15.1%)
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System-wide same store sales decreased 4.3% for the year ended December 31, 2008 compared to the same period in 2007.  Our loss from restaurant operations was 15.3% of total revenue for 2008 
compared to 15.1% for 2007.

We plan to open additional Fatburger restaurants throughout the United States and internationally, including Canada, China, Kuwait, Saudi Arabia and the United Arab Emirates.  We intend to continue 
to open company-owned restaurants in strategic markets and increase the number of franchised locations in the U.S. and internationally.  Fatburger has opened a total of 55 restaurant locations since our 
acquisition in 2003.  As is typical for our industry, the identification of qualified franchisees and quality locations has an impact on the rate of growth in the number of our restaurants. 

Manufacturing Segment Operations 

Total revenue for this segment was $13.5 million for the year ended December 31, 2008, compared to $11.6 million for the year ended December 31, 2007.  Net income for this segment was $1.6 million for 
2008, compared to $1.0 million for 2007.

In order to focus our efforts on our restaurant segment, we intend to sell our equity position in DAC.  However, the upheaval in the international capital markets has caused a delay in this process.  Since 
this segment has been profitable, if we were to sell this segment, it would decrease our future consolidated net revenue and increase our future consolidated net loss.  There can be no assurance that we 
will be able to sell this segment for a profit.

Real Estate and Finance Segment Operations 

During the year ended December 31, 2008, our loss from real estate operations decreased to negative $2.7 million from negative $4.1 million in 2007.  The 2008 loss is due to $1.7 million of market value 
impairments in 2008 (compared to $3.6 million in 2007), combined with a $0.6 million loss on sale of real estate (compared to a small gain in 2007).  In September 2008, we sold one investment property in 
Barcelona, Spain held through our Variable Interest Entity for a loss of $0.6 million.  Interest expense for the year ended December 31, 2008 decreased compared to the same period of 2007 as we repaid or 
restructured various notes payable secured by certain real estate investments.  In 2008, we recognized market value impairments totaling $1.7 million relating to our Barcelona apartment buildings owned 
through a VIE (compared to $3.6 million in 2007).

Interest Income – Our interest income for the year ended December 31, 2008 was $0.1 million, compared with $0.2 million for 2007.  The decrease is primarily attributable to a net reduction in average asset 
balance, reflecting the repayment of notes in our notes receivable portfolio.
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    Year Ended December 31  
    2008     2007  
    (% to total revenue)  
Manufacturing sales     100.0%     100.0%
Manufacturing cost of sales     (58.1%)    (59.4%)
Engineering and development     (8.5%)    (8.5%)
Operating margin     33.4%     32.1%
               
Compensation expense     (14.1%)    (13.3%)
Depreciation expense     (0.8%)    (0.8%)
Other operating expense     (6.8%)    (9.3%)
Segment income     11.7%     8.7%

Real Estate Operations:   Year Ended December 31  
    2008     2007  
    (dollars in thousands)  
Operating revenue   $ -    $ - 
Operating expenses     (3)     (9)
Depreciation and amortization     -      (5)
Operating margin     (3)     (14)
               
General and administrative expenses     -      (54)
Interest expense     (386)     (484)
Market value impairment     (1,724)     (3,564)
(Loss) gain on sale of real estate     (562)     13 
Income (loss) from real estate operations     (2,675)     (4,103)
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Interest Expense – Our non-real estate related interest expense for this segment totaled approximately $1.5 million in both 2008 and 2007. 

Foreign Exchange – Changes in foreign currency exchange rates resulted in a net loss of approximately $0.1 million in this segment for the year ended December 31, 2008, compared to gains of $1.0 million 
for 2007.  At December 31, 2008, we had eliminated all of our assets and liabilities which were denominated in Euros.  This compares to approximately 16% of our total assets and 3% of our total liabilities 
that were denominated in Euros at December 31, 2007.

Equity in Earnings of Equity Investees – Since the sale of its last property in 2006, our equity investee, Bourne End, has been proceeding toward final liquidation.  In the first quarter of 2008, Bourne End 
revised its estimates of accrued liabilities associated with its final liquidation, and we were notified that we had been allocated an additional $0.2 million in income, which was subsequently distributed in 
cash in the second quarter of 2008.  There was no income recognized from Equity Investees during 2007.

Corporate Expenses 

For the 2008 fiscal year, we incurred corporate operating expenses of $9.9 million, compared to $10.7 million in 2007.  This decrease in 2008 is primarily due to decreases in travel and entertainment, 
professional fees and expenses related to stock option grants.  These decreases were partially offset by increases in compensation and employee benefits.

Management allocation and other intercompany charges
We allocate a portion of our corporate expenses to our restaurant segment to more accurately reflect the operating results of that segment.  This allocation was $2.1 million for each of the years ended 
December 31, 2008 and 2007.  This allocation is eliminated upon consolidation on the Consolidated Statements of Operations.  Other intercompany charges, including intercompany interest expense, are 
eliminated upon consolidation, and totaled $0.5 million for 2008 and $0.7 million in 2007.

Income taxes
During the year ended December 31, 2008, a provision for income taxes was not required due to the net operating loss generated during the fiscal year.  During the year ended December 31, 2007, we 
determined that it was more likely than not that certain NOL carryovers would be available to offset prior taxable income.  As a result, we recognized an income tax benefit of $4.4 million in 2007 and 
reduced the deferred tax liability by the same amount.
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    Year Ended December 31  
    2008     2007  
    (dollars in thousands)  
Compensation and employee benefits   $ 6,501    $ 5,945 
Travel and entertainment     943      1,691 
Professional fees     1,176      1,323 
Directors fees     354      520 
Insurance     338      374 
Occupancy costs     127      139 
Other expenses     503      683 
Total corporate expenses   $ 9,942    $ 10,675 
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Discontinued Operations
At December 31, 2007, our wholly-owned subsidiary, FCRI, held our real estate lease portfolio.  In the fourth quarter of 2007, FCRI met our requirements to be classified as held for sale, and we sold FCRI 
in February 2008.  As such, all assets and liabilities related to FCRI have been classified as held for sale at December 31, 2007.  Prior to our decision to sell FCRI, it was part of our Real Estate and Financing 
Operations.  The following table shows our total operating results from FCRI for each of the two years ended December 31, 2008 and 2007: 

In December 2006, we and our 49% partners reached an agreement to sell our ownership interest in George Elkins, a California commercial mortgage banking operation.  The sale closed in February 
2007.  As such, results from operations of George Elkins for 2007 have been classified as discontinued operations.  Prior to the decision to sell George Elkins, it was a reportable segment of our 
operations.  The following table shows our total operating results from George Elkins for each of the two years ended December 31, 2008 and 2007: 

 
 
In June 2008, we exercised our rights under a loan security agreement on loans to a consolidated subsidiary, Centrisoft Corporation.  Pursuant to the security agreement, the collateral assets of Centrisoft 
were transferred to us in satisfaction of the loans.  Centrisoft has since ceased operations.  As of June 30, 2008, we no longer included Centrisoft as a consolidated subsidiary.  As of December 31, 2008, 
the carrying value of the assets acquired from Centrisoft was zero.
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    Year Ended December 31  
    2008     2007  
    (dollars in thousands)  
Operating revenue   $ 610    $ 3,782 
Operating expenses     (240)     (1,356)
Depreciation and amortization     (39)     (445)
Operating margin     331      1,981 
               
General and administrative expenses     (7)     (366)
Interest expense     (157)     (939)
Market value impairment     -      - 
Gain on sale of real estate     4,247      - 
Other non-operating income     7      31 
Provision for income taxes     1      17 
Income from discontinued real estate operations   $ 4,422    $ 724 

    Year Ended December 31  
    2008     2007  
    (dollars in thousands)  
Total revenue   $ -    $ 1,808 
               
Compensation expense     -      (1,499)
Other operating expense     -      (216)
Non-operating income     -      16 
Gain on sale of assets     -      2,492 
Minority interest in earnings     -      (37)
Segment income   $ -    $ 2,564 

    Year ended December 31,  
    2008     2007  
             
             
Software sales   $ 128    $ 249 
Engineering and development     (158)     (444)
Depreciation and amortization     (182)     (445)
Other general & administrative costs     (215)     (593)
Interest expense     (491)     (1,141)
Other non-operating expense     (571)     (1,000)
Segment loss   $ (1,489)   $ (3,374)

               
Capital expenditures   $ -    $ - 
Segment assets     -      2,171 

  
20



Changes in Financial Condition 

Overview 
Our assets, liabilities and stockholders’ equity for the two most recent fiscal years can be summarized as follows: 

The decrease in total assets during 2008 is primarily due to a decrease in investment in real estate held for sale. In February 2008, we sold a wholly-owned subsidiary, Fog Cap Retail Investors LLC 
(“FCRI”), which held our leased real estate portfolio.  Total liabilities decreased from 2007, again, primarily due to the sale of FCRI.  The cash received from the sale of assets or from operations was used 
to support our operating activities, pay down debt and facilitate the expansion of Fatburger.

We do not have a fixed dividend policy.   One factor the Board of Directors may consider is the impact of dividends on our liquidity.  No dividends were declared or paid in 2008 or 2007.  Stockholders’ 
equity decreased during the year ended December 31, 2008 by approximately $11.1 million, mainly as a result of our net loss of $12.2 million. These changes are described in more detail as follows: 

Cash
Our cash decreased $0.8 million from December 31, 2007 to December 31, 2008.  Significant sources and uses of cash during 2008 included: 
 

Net Investments in Real Estate, and related liabilities
Our investments in real estate can be summarized as follows:

______________________ 

Borrowings related to our investments in real estate were as follows:
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    Year Ended December 31  
    2008     2007  
    (dollars in thousands)  
Total assets   $ 27,573    $ 53,769 
Total liabilities     36,315      51,072 
Total minority interests     365      701 
Total stockholders’ equity     (9,107)     1,996 

  ·  $8.3 million of cash used in operations – comprised primarily of our net loss from continuing operations of $15.2 million, partially offset by non-cash items; 
  ·  $4.7 million of cash provided by investing activities – including $4.5 million proceeds from the sale of real estate and $1.1 million received from our notes receivable portfolio.  These receipts were 

partially offset by investments in property, plant and equipment of $1.7 million;
  ·  $3.3 million of cash used in financing activities – including a net $3.5 million repayment of borrowings in excess of new advances; and 
  ·  $6.3 million of net cash inflow from discontinued operations.

    Year Ended December 31  
    2008     2007  
    (dollars in thousands)  
US based investments – held for sale (1):            

Purchase price / improvements   $ -    $ 13,338 
Accumulated depreciation and amortization     -      (2,143)
Net book value     -      11,195 

Foreign-based investments – held for sale (2):              
Purchase price / improvements     -      8,463 

               
Total investments in real estate, net   $ -    $ 19,658 

(1) Includes 32 commercial properties under capital lease throughout the United States at December 31, 2007. 
(2) Includes 2 apartment buildings in Barcelona, Spain at December 31, 2007. 

    Year Ended December 31  
    2008     2007  
    (dollars in thousands)  
Obligations on real estate under capital lease   $ -    $ 9,994 
Borrowings on Barcelona properties     -      3,505 
Total borrowing related to real estate   $ -    $ 13,499 
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The decrease in US properties owned at December 31, 2008 compared to December 31, 2007 is due to the sale of FCRI in February 2008, which included property with a net book value of $11.1 
million.  Obligations under capital leases related to these properties decreased $10.0 million as a result of the sale.

Our investment in apartment buildings in Barcelona, Spain decreased $8.5 million during 2008.  In September 2008, we sold one investment property in Barcelona, Spain with a carrying value of $6.1 million 
held through our VIE and recorded a loss on the sale of approximately $0.6 million.  We used proceeds from this sale to repay $1.5 million in real estate related debt and we converted $1.0 million in debt to 
non-real estate collateral.   At December 31, 2008, we determined that the net market value of the remaining Barcelona property was less than the debt secured by that property.  Since our liability in the 
VIE was limited to our cash investment, we abandoned our interest in the VIE and recognized an impairment loss of $1.7 million.  This abandonment reduced our investment in real estate by $2.4 million 
and eliminated related non-recourse debt of $1.0 million. 

Net Property, Plant and Equipment
Net property, plant and equipment decreased $1.9 million at December 31, 2008 compared to December 31, 2007, primarily due to depreciation in the amount of $2.2 million and the disposal of approximately 
$1 million in assets primarily associated with the closing of Fatburger locations.  The decreases were partially offset by the addition of $1.5 million in new acquisitions.  Obligations on property, plant, and 
equipment under capital lease decreased $0.1 million to $1.9 million at December 31, 2008 due to scheduled monthly payments. 

Goodwill and Net Intangible Assets 

Net intangible assets decreased $0.9 million during the year ended December 31, 2008 primarily due to a fair value impairment charge of $0.5 million plus the elimination of Centrisoft related assets.  Net 
intangible assets at December 31, 2008 consists of trademark rights of approximately $3.5 million, franchise agreements of approximately $0.3 million and other miscellaneous intangible assets of 
approximately $0.3 million.  Goodwill decreased $1.5 million during 2008 as the result of a fair value impairment of $0.6 million and the elimination of the Centrisoft assets. 

Notes Receivable
As of December 31, 2008, our notes receivable portfolio consists of one individual note with a carrying value of $52,000.  The note is secured by real estate consisting of commercial property located in 
Texas.  The note has an interest rate (excluding fees and points) of 7.0% and a maturity date of April 2010.  During 2008, two notes receivable with a combined carrying value of $0.5 million were paid in 
full.

Loans to Senior Executives
As of December 31, 2008, we did not have outstanding loans to senior executives.  As of December 31, 2007, we had two loans to our Chairman and Chief Executive Officer, Andrew Wiederhorn, for a total 
of $1.1 million.  Both loans were made on February 21, 2002 (prior to the passage of the Sarbanes-Oxley Act of 2002).  The loans matured on February 21, 2007, and bore interest at the prime rate, as 
published in the Wall Street Journal, which interest was added to the principal.  We did not extend the maturity date of the loans or amend any other terms.  The loans were repaid in full, including interest, 
on February 21, 2008.
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    Year Ended December 31  
    2008     2007  
    (dollars in thousands)  
Goodwill – Fatburger acquisition   $ 6,563    $ 7,063 
Goodwill – Centrisoft acquisition     -      998 
Goodwill – DAC International acquisition     1,465      1,465 
Total Goodwill   $ 8,028    $ 9,526 

               
               
Net Intangible Assets – Fatburger   $ 4,068    $ 4,756 
Net Intangible Assets – Centrisoft     -      230 
Total Net Intangible Assets   $ 4,068    $ 4,986 
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Other Assets 

Trade receivables and inventories at December 31, 2008 relate primarily to the operations of DAC.  Assets held for sale consists of all non-cash and non-real estate assets of FCRI at December 31, 
2007.  Other assets at December 31, 2007 included capitalized software costs related to Centrisoft.

Deferred Income
Our deferred income relating to the collection of unearned Fatburger franchise fees was $2.6 million at December 31, 2008, compared with $5.2 million at December 31, 2007.  The decrease is due to the 
recognition of deferred fees as a result of the opening of franchise locations or the expiration of the deposit terms.  As of December 31, 2008, nearly all of the deferred income was comprised of non-
refundable franchise fees received by Fatburger for each future franchise location.  These initial fees generally represent half of the total fee per location.  The balance of the franchise fees (approximately 
an additional $2.6 million) will be collected in the future when leases on these specific franchise locations are signed and the entire fee will be recognized in income when the criteria for recognition of this 
revenue are met, generally when the restaurant opens.

Notes Payable
As of December 31, 2008, our notes payable totaled $14.3 million, including $7.2 million of debt held at Fatburger and $0.8 million at DAC.  This compares $15.1 million (excluding borrowings on real estate), 
including $7.2 million of debt held at Fatburger and $0.5 million at DAC at December 31, 2007.  The decrease was primarily due to net repayment of borrowings. 

Accounts Payable and Accrued Liabilities
Accounts payable and accrued liabilities totaled $17.5 million at December 31, 2008, compared with $13.2 million at December 31, 2007, and consisted of the following: 

Deferred Income Taxes 
Deferred income taxes remained at zero at December 31, 2008.  During the year ended December 31, 2007, we determined that it was more likely than not that certain NOL carryovers would be available to 
offset prior taxable income.  As a result, we recognized an income tax benefit of $4.4 million and reduced the deferred tax liability by the same amount.  As of December 31, 2008, we had, for U.S. Federal tax 
purposes, a net operating loss ("NOL") carryforward of approximately $80.6 million, including $11.4 million relating to Fatburger.  Our NOL carryforwards begin to expire in 2018, while Fatburger’s NOL 
carryforwards began to expire in 2004.
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    Year Ended December 31  
    2008     2007  
    (dollars in thousands)  
Trade receivables   $ 2,712    $ 1,491 
               
Inventories   $ 2,964    $ 2,505 
               
Other current assets:              

Prepaid expenses   $ 294    $ 534 
Other     -      2 
Total other current assets   $ 294    $ 536 

               
Other assets:              
               

Security deposits   $ 470    $ 646 
Capitalized finance fees     203      269 
Other     139      972 
Total other assets   $ 812    $ 1,887 

               
Assets held for sale:              

Current assets held for sale   $ -    $ 66 
Other assets held for sale     -      21 

    December 31, 2008     December 31, 2007  
    (dollars in thousands)  
Accounts payable   $ 8,439    $ 9,075 
Sales deposits     1,228      1,478 
Accrued wages, bonus and commissions     693      614 
Other     7,126      2,093 
Total accounts payable and accrued liabilities   $ 17,486    $ 13,260 

               
Current liabilities associated with assets held for sale   $ -    $ 1,232 
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Liquidity and Capital Resources

Liquidity is a measurement of our ability to meet potential cash requirements, including ongoing commitments to repay borrowings, fund business operations, acquisitions, and expansion (including 
growth of company-owned and franchised restaurant locations), engage in note receivable acquisition and lending activities and for other general business purposes.  In addition to our cash on hand, our 
primary sources of funds for liquidity during 2008 consisted of cash provided by proceeds from the sale of real estate, new borrowings, and the repayments to us from borrowers. 

The sale of real estate and other investments has historically been a recurring part of operations and a source of liquidity.  However, most of those investments have now been liquidated as we focused 
on the Fatburger operations.  Borrowings and Fatburger’s operations are now expected to be our major source of liquidity and we expect these sources, including the sale of Fatburger franchises, to 
generate adequate cash flow to meet our liquidity needs for the next fiscal year.

At December 31, 2008, we had total consolidated secured indebtedness of $16.3 million, as well as $20.0 million of other liabilities.  Our consolidated secured indebtedness consisted of: 
 

We consider the sale of assets to be a normal, recurring part of our operations.  However, excluding the sale of assets from time to time, we are currently operating with negative cash flow, since many of 
our assets do not currently generate sufficient cash to cover operating expenses.  We believe that our existing sources of funds will be adequate to meet our liquidity needs; however, there can be no 
assurance that this will be the case.

If our existing liquidity position were to prove insufficient, and we were unable to repay, renew or replace maturing indebtedness on terms reasonably satisfactory to us, we may be required to sell 
(potentially on short notice) a portion of our assets, and could incur losses as a result.  Specific risks to our liquidity position include the following: 

Interest rate risk
Our borrowings and the availability of further borrowings are substantially affected by, among other things, changes in interest rates, changes in market spreads or decreases in credit quality of our 
assets.  Material increases in interest expense from variable-rate funding sources, or material decreases in monthly cash receipts from operations, generally would negatively impact our liquidity.  On the 
other hand, material decreases in interest expense from variable-rate funding sources would positively affect our liquidity.  Fluctuations in interest rates will impact our net income to the extent our 
operations and our fixed rate assets are funded by variable rate debt.  We may also be impacted to the extent that our variable rate assets re-price on a different schedule or in relation to a different index 
than any floating rate debt.

Fatburger debt default
At December 31, 2008, Fatburger had not made all of the required payments on indebtedness with an outstanding principal balance of $3.9 million.  As a result, the lender had declared the indebtedness in 
default and has accelerated the maturity date of the entire balance. In addition to the payment default, at December 31, 2008 and 2007, Fatburger was not in compliance with all obligations under the 
agreements evidencing its indebtedness, as defined in the applicable agreements, due to its failure to meet the prescribed fixed charge coverage ratio and the prescribed debt-coverage ratio in three notes 
payable.  The lender subsequently issued a waiver of the covenant violations for December 31, 2007.  As such, on our Consolidated Statements of Financial Condition, $4.1 million of long-term debt that 
was classified as long-term at December 31, 2007 has been re-classified as current as of December 31, 2008. 

Fatburger expansion
Fatburger is involved in a nationwide expansion of franchise and company-owned locations, which will require significant liquidity.  If real estate locations of sufficient quality cannot be located and either 
leased or purchased, the timing of restaurant openings may be delayed.  Additionally, if Fatburger or its franchisees cannot obtain capital sufficient to fund this expansion, the timing of restaurant 
openings may be delayed.

Dividends
During the years ended December 31, 2008 and 2007, we did not declare or pay any distributions to shareholders.  While we do not have a fixed dividend policy, we may declare and pay new dividends on 
our common stock, subject to our financial condition, results of operations, capital requirements and other factors deemed relevant by the Board of Directors.  One factor the Board of Directors may 
consider is the impact of dividends on our liquidity.
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  ·  notes payable and other debt of Fatburger totaling $7.2 million secured by the assets of Fatburger;
  ·  $1.9 million in capital leases primarily maturing in 2010, which are primarily secured by a corporate aircraft;
  ·  $6.3 million in notes payable secured by various assets of the Company; and
  ·  $0.9 million of short-term borrowings secured by the assets of DAC International. 
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Stock Exchange Listing
Effective October 14, 2004, our stock began trading in the over-the-counter (“OTC”) market.  Prior to that, we were quoted on the NASDAQ National Market.  Trading of our common stock on the OTC 
market may reduce the liquidity of our common stock compared to quotation on the NASDAQ National Market.  Also, the coverage of the Company by security analysts and media could be reduced, 
which could result in lower prices for our common stock than might otherwise prevail and could also result in increased spreads between the bid and ask prices for our common stock.  Additionally, 
certain investors will not purchase securities that are not quoted on the NASDAQ Stock Market, which could materially impair our ability to raise funds through the issuance of common stock or other 
securities convertible into common stock.

Common stock trading price
If the trading price of our common stock is less than $5.00 per share, trading in our common stock could be subject to Rule 15g-9 of the Securities Exchange Act of 1934, as amended.  Under that Rule, 
brokers who recommend such securities to persons other than established customers and accredited investors must satisfy special sales practice requirements, including an individualized written 
suitability determination for the purchaser and the purchaser’s written consent prior to any transaction.  The Securities Enforcement Remedies and Penny Stock Reform Act of 1990 also requires additional 
disclosure in connection with any trades involving a stock defined as a penny stock (generally, any equity security not traded on an exchange or quoted on NASDAQ that has a market price of less than 
$5.00 per share), including the delivery of a disclosure schedule explaining the penny stock market and the associated risks.  Such requirements severely limit the market liquidity of our common stock. 

Accounting Standards Not Yet Adopted

In June 2009, the FASB issued ASC 105, The FASB Accounting Standards Codification and the Hierarchy of Generally Accepted Accounting Principles – a replacement of FASB Statement No. 162 
(ASC 105).  ASC 105 will become the source of authoritative U.S. GAAP recognized by the FASB to be applied by non-governmental entities.  Rules and interpretive releases of the SEC, under the 
authority of federal securities laws, are also sources of authoritative U.S. GAAP for SEC registrants.  On the effective date of this statement, the codification will supersede all then-existing non-SEC 
accounting and reporting standards.  All other non-grandfathered, non-SEC accounting literature not included in the codification will become non-authoritative.  This statement is effective for financial 
statements issued for interim and annual reporting periods ending after September 15, 2009.  The Company’s adoption of ASC 105 will impact the consolidated financial statements and the related 
disclosures as all references to authoritative accounting literature will reflect the newly adopted codification.

In February 2010, the FASB issued ASU No. 2010-09, Amendments to Certain Recognition and Disclosure Requirements (ASU 2010-09).  ASU No. 2010-09 establishes that an entity that is an SEC filer is 
required to evaluate subsequent events through the date that the financial statements are issued.  An entity that is an SEC filer is not required to disclose the date through which subsequent events have 
been evaluated.  The amendments in ASU No. 2010-09 are effective upon issuance of the final update, except for the use of the issued date for conduit debt obligors.  That amendment is effective for 
interim or annual periods ending after June 15, 2010.  Effective with the adoption of ASU No. 2010-09 on December 31, 2009, the Company will no longer disclose the date through which subsequent 
events have been evaluated, as the Company will have evaluated subsequent events through the date the financial statements were issued. 

In January 2010, the FASB issued Accounting Standards Update (ASU No. 2010-06, Fair Value Measurements and Disclosures (ASU No. 2010-06).  ASU No. 2010-06 provides guidance on improving 
disclosures on fair value measurements, such as the transfers between Level 1, Level 2 and Level 3 inputs and the disaggregated activity in the rollforward for Level 3 fair value measurements.  ASU No. 
2010-06 is effective for interim and annual reporting periods beginning after December 15, 2009, except for the disclosures about the disclosures about the disaggregated activity in the rollforward for Level 
3 fair value measurements.  Those disclosures are effective for fiscal years beginning after December 15, 2010 and for the interim periods within those fiscal periods.  The Company is currently evaluating 
the impact of ASU No. 2010-06 on its consolidated financial statements. 

In June 2009, the FASB issued SFAS No. 167, Amendments to FASB Interpretation No. 46(R)(SFAS No. 167).  SFAS No. 167 was issued to address the effects on certain provisions of FASB 
Interpretation No. 46 (revised December 2003), Consolidation of Variable Interest Entities(FIN 46(R)), as a result of the elimination of the qualifying special-purpose entity concept and constituent 
concerns about the application of certain key provisions of FIN No. 46 (R), including those in which the accounting and disclosures under the interpretation do not always provide timely and useful 
information about an enterprise’s involvement in a variable interest entity.  SFAS No. 167 is effective for an entity’s first annual reporting period that begins after November 15, 2009.  The adoption of 
SFAS No. 167 in not expected to have a significant effect on the consolidated financial statements.
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In April 2009, the FASB issued FSP SFAS 141 (R)-1, Recognition (FSP SFAS 141 (R)-1) to provide further guidance on assets acquired and liabilities assumed in a business combination that arise from 
contingencies that would be within the scope of SFAS 141(R), Business Combinations (SFAS 141(R)), if not acquired or assumed in a business combination, except for assets or liabilities arising from 
contingencies that are subject to specific guidance in SFAS 141 (R).  FSP SFAS 141 (R)-1 is effective for assets or liabilities arising from contingencies in business combinations for which the acquisition 
date is on or after the beginning of the first annual reporting period beginning on or after December 15, 2008.  The adoption of FSP SFAS 1414 (R)-1, effective January 1, 2009, is not expected to impact the 
Company’s consolidated financial statements. 

In December 2007, the FASB issued FASB Statement of Financial Accounting Standards No. 160 (“SFAS 160”) clarifying the manner in which entities present non-controlling interests in consolidated 
financial statements.  SFAS 160 is effective for fiscal years beginning after December 15, 2008, and early adoption is prohibited.  Management has not yet determined the effect, if any, of this new standard 
on our consolidated financial position and results of operations.

In December 2007, the FASB issued FASB Statement of Financial Accounting Standards No. 141R (“SFAS 141R”) clarifying the manner in which entities business combinations in consolidated financial 
statements.  SFAS 141R is effective for fiscal years beginning after December 15, 2008, and early adoption is prohibited.  Management has not yet determined the effect, if any, of this new standard on our 
consolidated financial position and results of operations.

In October 2008, the FASB issued FSP SFAS No. 157-3, Determining the Fair Value of a Financial Asset When the Market for That Asset Is Not Active (SFAS 157-3), which clarifies the application of 
SFAS 157 in an inactive market and illustrates how an entity would determine fair value when the market for a financial asset is not active. SFAS 157-3 is effective immediately and applies to prior periods 
for which financial statements have not been issued, including interim or annual periods ended on or before December 30, 2008. The implementation of SFAS 157-3 did not have an impact on the 
Company’s consolidated financial statements. 

In March 2008, the FASB issued SFAS No. 161, Disclosures about Derivative Instruments and Hedging Activities—an amendment of FASB Statement No. 133 (SFAS 161). SFAS 161 requires entities 
that utilize derivative instruments to provide qualitative disclosures about their objectives and strategies for using such instruments, as well as any details of credit-risk-related contingent features 
contained within derivatives. SFAS 161 also requires entities to disclose additional information about the amounts and location of derivatives located within the financial statements, how the provisions 
of SFAS 133 have been applied, and the impact that hedges have on an entity’s financial position, financial performance, and cash flows. SFAS 161 is effective for fiscal years and interim periods 
beginning after November 15, 2008. The Company is currently in the process of assessing the impact that SFAS 161 will have on the disclosures in the consolidated financial statements. 

In February 2008, the FASB issued FSP SFAS No. 157-2, Effective Date of FASB Statement No. 157 (SFAS 157-2), which delayed the effective date of SFAS 157 for most nonfinancial asset and 
nonfinancial liabilities until fiscal years beginning after November 15, 2008 (fiscal year 2009 for the Company). The Company does not expect the adoption of SFAS 157 for nonfinancial assets and 
liabilities will have a material impact on its consolidated financial statements.

Off Balance Sheet Arrangements

In order to facilitate the development of franchise locations Fatburger has, on rare occasions, guaranteed the annual minimum lease payments of restaurant sites owned and operated by 
franchisees.  However, at December 31, 2008 there were no such guarantees in place

We have various operating leases for office and retail space which expire through 2015.  The leases provide for varying minimum annual rental payments including rent increases and free rent periods.  We 
have future minimum rental payments under non-cancelable operating leases with initial or remaining terms of one year or more of approximately $21.9 million as of December 31, 2008. 

We did not have any other off balance sheet arrangements in place as of December 31, 2008.

Related Party Transactions

For a description of certain related party transactions, see “Item 13. Certain Relationships and Related Transactions, Director Independence” of this Annual Report on Form 10-K. 

ITEM 7A.   QUANTITATIVE AND QUALITATIVE DISCLOSURES ABOUT MARKET RISK

Not required.
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ITEM 8.   FINANCIAL STATEMENTS AND SUPPLEMENTARY DATA

See Item 15 of Part IV of this Annual Report on Form 10-K. 

ITEM 9.   CHANGES IN AND DISAGREEMENTS WITH ACCOUNTANTS ON ACCOUNTING AND FINANCIAL DISCLOSURE

There has been no change of accountants or any disagreements with accountants on any matter of accounting principles or practices, or financial statement disclosure required to be reported under this 
item.

ITEM 9A(T).   CONTROLS AND PROCEDURES

Evaluation of disclosure controls and procedures

Our Chief Executive Officer and our Chief Financial Officer, after evaluating the effectiveness of the Company’s “disclosure controls and procedures” (as defined in the Securities and Exchange Act of 
1934 Rules 13a-15(e) and 15d-15(e)) as of the end of the period covered by this report, have concluded that our disclosure controls and procedures were effective and designed to ensure that material 
information relating to us and our consolidated subsidiaries is accumulated and communicated to our management to allow timely decisions regarding required disclosure. 

The Company does not expect that its disclosure controls and procedures will prevent all error and all fraud.  A control procedure, no matter how well conceived and operated, can provide only 
reasonable, not absolute, assurance that the objectives of the control procedures are met.  Because of the inherent limitations in all control procedures, no evaluation of controls can provide absolute 
assurance that all control issues and instances of fraud, if any, within the Company have been detected.  These inherent limitations include the realities that judgments in decision-making can be faulty, 
and that breakdowns can occur because of simple error or mistake.  Additionally, controls can be circumvented by the individual acts of some persons, by collusion of two or more people, or by 
management override of the control.  The Company considered these limitations during the development of its disclosure controls and procedures, and will continually reevaluate them to ensure they 
provide reasonable assurance that such controls and procedures are effective.

Management Report on Internal Control Over Financial Reporting

Management of the Company is responsible for establishing and maintaining adequate internal control over financial reporting as defined in Rule 13a-15(f) and 15d-15(f) promulgated under the Exchange 
Act.  Those rules define internal control over financial reporting as a process designed to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial 
statements for external purposes in accordance with generally accepted accounting principles and includes those policies and procedures that: 

Because of its inherent limitations, internal controls over financial reporting may not prevent or detect misstatements.  Our internal controls over financial reporting are subject to various inherent 
limitations, including cost limitations, judgments used in decision making, assumptions about the likelihood of future events, the soundness of our systems, the possibility of human error and the risk of 
fraud.  Moreover, projections of any evaluation of effectiveness to future periods are subject to the risk that controls may become inadequate because of changes in conditions, or that the degree of 
compliance with the policies or procedures may deteriorate.

Management assessed the effectiveness of the Company’s internal control over financial reporting as of December 31, 2008.  In making this assessment, the Company’s management used the criteria 
established in Internal Control-Integrated Framework issued by the Committee of Sponsoring Organizations of the Treadway Commission (“COSO”). 

Based on our assessment and those criteria, management believes that, as of December 31, 2008, the Company’s internal control over financial reporting was effective. 
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  (i) Pertain to the maintenance of records that in reasonable detail accurately and fairly reflect the transactions and dispositions of the assets of the Company; 
  (ii) Provide reasonable assurance that transactions are recorded as necessary to permit preparation of financial statements in accordance with generally accepted accounting principles, and the 

receipts and expenditures of the Company are being made only in accordance with authorizations of management and directors of the Company; and 
  (iii) Provide reasonable assurance regarding prevention or timely detection of unauthorized acquisitions, use or disposition of the Company’s assets that could have a material effect on the financial 

statements.
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This annual report does not include an attestation report of the Company’s independent registered public accounting firm regarding internal control over financial reporting.  Management’s report was 
not subject to attestation by the Company’s independent registered public accounting firm pursuant to temporary rules of the Securities and Exchange Commission that permit the Company to provide 
only management’s report in this annual report. 

Changes in internal control over financial reporting

There were no significant changes in our internal control over financial reporting in connection with an evaluation that occurred during the fourth quarter ended December 31, 2008 that have materially 
affected or are reasonably likely to materially affect our internal control over financial reporting.

 
ITEM 9B.   OTHER INFORMATION

Nothing to report.
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PART III

ITEM 10.  DIRECTORS, EXECUTIVE OFFICERS AND CORPORATE GOVERNANCE

Directors
  

The names of our directors, their ages as of October 31, 2009 and other information about them are set forth below:
  

  
Andrew A. Wiederhorn has been a director, the Treasurer and the Secretary of Fog Cutter Capital Group Inc. since its formation in 1997, and Chairman of the Board and Chief Executive Officer since 

November 2005. Mr. Wiederhorn served as our Chief Strategic Officer from August 2004 to November 2005. He also served as Chairman and Chief Executive Officer from our formation until June 2004 and 
as Co-Chairman and the Co-Chief Executive Officer from June 2004 to August 2004. Until August 1999, Mr. Wiederhorn was also chairman of the board of directors, chief executive officer, secretary and 
treasurer of Wilshire Financial Services Group Inc., (“WFSG”), a public company. In 1987, Mr. Wiederhorn founded Wilshire Credit Corporation, and served as its, and certain of its subsidiaries’, chief 
executive officer until August 1999. Mr. Wiederhorn holds a B.S. degree in Business Administration from the University of Southern California. Mr. Wiederhorn is the son-in-law of Mr. Berchtold. From 
August 2004 to October 2005, Mr. Wiederhorn took a leave of absence from Fog Cutter.
  

Donald J.  Berchtold has been a director of Fog Cutter Capital Group Inc. since March 2004 and served as our Chief Executive Officer from August 2004 to November 2005. From June 2004 to 
August 2004, Mr. Berchtold was our Co-Chief Executive Officer. Upon Mr. Wiederhorn’s resuming his role as Chief Executive Officer in November 2005, Mr. Berchtold resumed his duties as Senior Vice 
President, which position he previously held from October 1999 to June 2004. From October 1991 to October 1999, Mr. Berchtold was senior vice president of WFSG, overseeing human resources and 
administration. From 1975 to October 1991, Mr. Berchtold was a consultant and owner/operator of several companies. Mr. Berchtold holds a B.Sc. degree in Finance and Marketing from Santa Clara 
University. Mr. Berchtold is Mr. Wiederhorn’s father-in-law. 
  

Don H. Coleman has been a director of Fog Cutter Capital Group Inc. since October 2001 and Co-Chairman of the Board from June 2004 to April 2005.  He served as sole Chairman of the Board from 
April 2005 to November 2005. Mr. Coleman was chief operating officer of Eagle Telephonics Inc., a designer and manufacturer of telephonic switches, from January 2000 to December 2007. From 1992 to 
1998, Mr. Coleman was a Vice President of International Communication Technologies Inc., and a founder of and partner in several private telephone service provider companies in foreign countries. From 
1988 to 1993, Mr. Coleman was chief executive officer of Liquid Spring Technologies, Inc., a developer of advanced suspension systems for cars and trucks. From 1983 to 1985, Mr. Coleman was chief 
executive officer of Clarion Corporation of America, a manufacturer and supplier of automotive sound systems and electronics to original equipment manufacturers and the aftermarket. Mr. Coleman holds 
B.A. and M.B.A. degrees from Stanford University.
  

K. Kenneth Kotler has been a director of Fog Cutter Capital Group Inc. since October 2001. Mr. Kotler is an attorney whose practice primarily deals with commercial litigation matters. Mr. Kotler has 
been a sole practitioner since 1991.
  

Kenneth J. Anderson has been a director of Fog Cutter Capital Inc. since April 2007.  Mr. Anderson co-founded Quintile Wealth Management, an integrated wealth management firm in 2002, which 
merged with Kochis Fitz in 2008, becoming Aspirant.  Mr. Anderson has over twenty-five years of financial consulting and accounting experience. Prior to co-founding Quintile, Mr. Anderson was a 
Client Service Director at myCFO from March 2000 to November 2002.  Prior to joining myCFO, he was a tax partner with Arthur Andersen, LLP.  During his 20 years at Arthur Andersen, Mr. Anderson 
was a founding board member of Arthur Andersen Financial Advisors, a wholly-owned registered investment advisor, and also served on the firm's national Compensation Planning Specialty Team as 
well as the Family Wealth and Private Client Services Specialty Team. He is both an attorney and a CPA and holds a BSBA in Accounting and Economics as well as a Juris Doctor degree from Valparaiso 
University. He was a founding member of the Advisory Board of the University of Southern California Family Business Program and sits on several boards, including Step Up On Second, Idyllwild Arts 
Academy, the Boy Scouts of America Western Council and the National Council for Valparaiso University School of Law.
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Name of Director   Position   Age
Andrew A. Wiederhorn   Chairman of the Board and Chief Executive Officer   43
Donald J. Berchtold   Director and Senior Vice President   64
Don H. Coleman   Director   71
K. Kenneth Kotler   Director   57
Kenneth J. Anderson   Director   54
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The names of our executive officers, their titles and their ages as of December 31, 2009 are as follows:

  

 
  

Biographical information with respect to our executive officers is presented below, except for the biography of Mr. Wiederhorn and Mr. Berchtold, who are also directors. 
  

R. Scott Stevenson has been our Senior Vice President since October 1999 and served as the Co-Chief Financial Officer since June 2009 and the Chief Financial Officer from June 2001 to June 2009. 
Mr. Stevenson was senior vice president of WFSG from September 1997 to October 1999. Mr. Stevenson was a director and President of Girard Savings Bank, FSB from 1991 to September 1997. Mr. 
Stevenson holds B.S. and Masters degrees in accounting from Brigham Young University. He is a certified public accountant licensed in California (inactive) and Oregon. 
  
Involvement in Certain Legal Proceedings

Warlick Complaint

Please see the information provided under the heading “Warlick Complaint” in Item 3. LEGAL PROCEEDINGS included in the Company’s Annual Report on Form 10-K for the year ended December 
31, 2008.
 
Fatburger Bankruptcy Proceedings

Please see the information provided under the heading “Bankruptcy Proceedings” in Item 3. LEGAL PROCEEDINGS included in the Company’s Annual Report on Form 10-K for the year ended 
December 31, 2008.

Capital Consultants, L.L.C.

On June 3, 2004, we announced that Mr. Wiederhorn, then Chief Executive Officer and Chairman of the Board, had entered into a settlement, (the “Settlement”), with the United States Attorney’s 
Office for the District of Oregon regarding its investigation into the failure of Capital Consultants, L.L.C. and would take a leave of absence from his corporate positions at Fog Cutter Capital Group Inc. 
Under the Settlement terms, Mr. Wiederhorn pled guilty on June 3, 2004 to two federal counts, was sentenced to 18-months incarceration and fined $2.0 million. The charges to which Mr. Wiederhorn pled 
guilty pursuant to the Settlement were not based upon any acts or omissions involving us or Mr. Wiederhorn in his capacity as our officer or director. 

On June 2, 2004, we and Mr. Wiederhorn entered into a leave of absence agreement. In entering into the leave of absence agreement, the board of directors considered the nature of the statutes to 
which Mr. Wiederhorn pled and the fact that he relied on the advice of expert legal counsel and a national accounting firm. The board of directors also believed it was important to assure Mr. 
Wiederhorn’s return to active involvement with us because of his expertise and knowledge of our business and investments. 

Mr.  Wiederhorn began his leave of absence on August 2, 2004, returned to active service with us in October 2005 as Chief Strategic Officer and resumed his role as Chairman of the Board and Chief 
Executive Officer in November 2005.

Section 16(a) Beneficial Ownership Reporting Compliance

Based solely on a review of Forms 3, 4 and 5 and amendments thereto furnished to us for the years ended December 31, 2008 and 2009, our directors, officers, or beneficial owners of more than 10% 
of our common stock timely furnished reports on all Forms 3, 4 and 5, except that (i) Kenneth Anderson filed one late Form 4 reporting a stock option grant received on March 31, 2008, a second late Form 
4 reporting a stock option grant received on December 31, 2008, and a third late Form 4 reporting three stock option grants received on June 30, 2009, September 30, 2009 and December 31, 2009, 
respectively; (ii) Don Coleman filed a late Form 4 reporting three stock option grants received on June 30, 2009, September 30, 2009 and December 31, 2009, respectively; (iii) K. Kenneth Kotler filed a late 
Form 4 reporting three stock option grants received on June 30, 2009, September 30, 2009 and December 31, 2009, respectively; and (iv) Andrew Wiederhorn filed one late Form 4 reporting two acquisitions 
of common shares on December 18, 2009 and December 19, 2008.

Filer: Fog Cutter Capital Group Form Type: 10-K Period: 12/31/08 Job Number: 10-K 12-31-2008 Rev: 0 Sequence: 32

Submission: Document Name: form10k.htm Saved: 3/29/2010 14:59:35 Printed: 3/29/2010 15:03:26

EDGARfilings Description: Fog Cutter Capital Group 10-K 12-31-2008 Kyle Buchanan Created using EDGARizer

Index

  Executive Officers

Name   Age   Position
Andrew A. Wiederhorn   43   Chairman of the Board and Chief Executive Officer
R. Scott Stevenson   52   Chief Financial Officer
Donald J. Berchtold   63   Director and Senior Vice President
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Code of Ethics

The Board of Directors has adopted a code of ethics designed, in part, to deter wrongdoing and to promote honest and ethical conduct, including the ethical handling of actual or apparent conflicts of 
interest between personal and professional relationships, full, fair, accurate, timely and understandable disclosure in reports and documents that we file with or submit to the Securities and Exchange 
Commission and in our other public communications, compliance with applicable governmental laws, rules and regulations, prompt internal reporting of violations of the code to an appropriate person or 
persons, as identified in the code, and accountability for adherence to the code.

The code of ethics applies to officers, directors and employees of the Company.  A copy of the code is posted in the “Management Team” section on our internet website, www.fogcutter.com.  In 
addition, we intend to post any future amendments to or waivers of our code of ethics as it applies to certain persons on our website. 

Audit Committee

The Audit Committee currently consists of Don H. Coleman, K. Kenneth Kotler, and Kenneth J. Anderson, three independent directors, and met five times during the year ended December 31, 2008. The 
Audit Committee selects our independent registered public accounting firm, reviews with the independent registered public accounting firm the plans and results of the audit engagement, approves 
professional services provided by the independent registered public accounting firm, reviews the independence of the independent registered public accounting firm, considers the range of audit and 
non-audit fees and reviews the adequacy of our internal accounting controls. The board of directors has determined that each of Mr. Coleman and Mr. Anderson is an Audit Committee financial expert 
within the meaning of applicable SEC rules and regulations and each of the members of the Audit Committee are independent (as independence is defined in both the listing standards of The NASDAQ 
Stock Market LLC (“Nasdaq”) and Rule 10A-3(b)(1) under the Securities Exchange Act of 1934, as amended). The board of directors adopted a revised charter for the Audit Committee on March 30, 2004. 
A copy of the Audit Committee charter is available in the “Management Team” section of our website at www.fogcutter.com. The Audit Committee engaged PKF, Certified Public Accountants, A 
Professional Corporation, Glendale, California, as our independent registered public accounting firm on January 22, 2007. 

ITEM 11.  EXECUTIVE COMPENSATION

SUMMARY COMPENSATION TABLE
  
 

Explanatory Notes:
  
(1)  As of December 31, 2008 there remained accrued but unpaid bonuses relating to years prior to 2007 of $230,000 for Mr. Berchtold and $10,000 for Mr. Stevenson. 

(2)  Represents the value of shares distributed to each named executive on March 1, 2007 from the Fog Cutter Long-Term Vesting Trust (the “Trust”).  In fiscal year 2000, the Company established the 
Trust, which purchased 525,000 shares of our common stock from an unrelated stockholder.  Our contribution to the Trust of approximately $1.3 million was included in compensation expenses for the year 
ended December 31, 2000.  Subsequently, the Trust used Trust earnings to fund the purchase of 389,755 additional shares of our common stock.  The Trust was established for the benefit of our 
employees and directors to raise their ownership in the Company, thereby strengthening the mutuality of interests between them and our stockholders.  On March 1, 2007, by action of the Trustees, all 
allocated shares under the Trust became fully vested to the beneficiaries.  As a result, during March 2007, the Trust distributed 368,645 shares to Mr. Wiederhorn, 116,307 shares to Mr. Stevenson and 
44,852 shares to Mr. Berchtold. At the time of the distribution, the shares were valued at $1.47 per share. The Trust terminated upon completion of the distribution process. 
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Name and Principal 
Position Year   Salary     Bonus     Stock Awards     Option Awards    

Non-Equity 
Incentive Plan 
Compensation    

Nonqualified 
Deferred 

Compensation 
Earnings    

All Other 
Compensation     Total  

      ($)     ($)     ($)     ($)     ($)     ($)     ($)     ($)  
            (1)     (2)     (3)                 (4)        
                                                       
                                                       
Andrew A. 

Wiederhorn, 2008  $ 359,120   $ 4,262,421   $ -   $ 418,308     -     -   $ 58,802   $ 5,098,651 
Chief Executive 

Officer 2007    1,723,909     915,000       541,908     920,278     -     -     36,608     4,137,703 
                                                           
R. Scott Stevenson, 2008    182,648     -     -     61,114     -     -     1,280     245,042 
Chief Financial Officer 2007    182,648     -     170,971     134,451     -     -     1,280     489,350 
                                                           
Donald J. Berchtold, 2008    181,448     -     -     50,697     -     -     8,000     240,145 
Senior Vice President 2007    180,529     -     65,932     111,534     -     -     2,752     360,747 
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(3) Reflects the dollar amount recognized for financial statement reporting purposes for the fiscal year ended December 31, 2008 and 2007, in accordance with FAS 123R of awards pursuant to the Stock 
Option Plan and thus include amounts from awards granted in and prior to 2008.  Assumptions used in the calculation of this amount for fiscal years ended December 31, 2007 and 2008 are included in 
footnote 2 to the Company’s audited financial statements for the fiscal year ended December 31, 2008, included in Part IV of  this Annual Report on Form 10-K. 

(4)  Other compensation for Mr. Wiederhorn is comprised of (a) $36,389 for the aggregate incremental cost of Mr. Wiederhorn’s personal use of the corporate aircraft, determined using the Standard 
Industry Fare Level formula outlined in Internal Revenue Regulation 1.61-21(g) and (b) $22,413 for the aggregate incremental cost of Mr. Wiederhorn’s automobile, determined by the actual car lease 
payments made by the Company.  Other compensation for Mr. Stevenson and Mr. Berchtold consists exclusively of premiums paid by the Company on $1 million term life insurance policies owned by 
each of these named executives.

Executive Employment Agreements

The Company has employment agreements with Andrew A. Wiederhorn (as Chief Executive Officer), and R. Scott Stevenson (as Senior Vice President and Chief Financial Officer) (each an “Executive” 
and collectively, the “Executives”). 

The latest employment agreement with Mr. Wiederhorn was effective June 1, 2006.  The employment agreement provides for an initial three-year term commencing June 1, 2006, which is automatically 
renewable for successive two-year terms unless either party gives written notice of termination to the other at least 180 days prior to the expiration of the then-current employment term.  The employment 
agreement with Mr. Wiederhorn provides for a base salary of not less than $350,000 annually, plus an annual bonus, which is typically paid in quarterly installments, as determined by the Compensation 
Committee of the Board of Directors.

The latest employment agreement with Mr. Stevenson was effective June 1, 2006.  The employment agreement provides for an initial two year term commencing June 1, 2006, which is automatically 
renewable for successive one year terms unless either party gives written notice of termination to the other at least 60 days prior to the expiration of the then-current employment term.  The employment 
agreement with Mr. Stevenson provides for a base salary of not less than $175,000 annually, plus an annual bonus as determined by the Compensation Committee of the Board of Directors. 

The Company incurred salary and bonus expenses of $4.8 million and $2.8 million, respectively, for the years ended December 31, 2008, and 2007, relating to the Executives under employment agreements 
in effect at that time.

Prior to the passage of the Sarbanes-Oxley Act of 2002, Mr. Wiederhorn’s employment agreement allowed him to borrow a specified maximum amount from the Company to purchase shares of common 
stock.  Under this program, on February 21, 2002, the Company loaned Mr. Wiederhorn $175,000 to finance the purchase of common stock.  This loan was full recourse to Mr. Wiederhorn and was secured 
by all of Mr. Wiederhorn’s rights under his employment agreement.  At Mr. Wiederhorn’s direction (in accordance with the terms of his employment agreement), on February 21, 2002, the Company also 
loaned a limited partnership controlled by Mr. Wiederhorn’s spouse (the “LP”) $687,000 to finance the purchase of common stock.  The loan was secured by the membership interests of two limited 
liability companies owned by the LP.  The limited liability companies each own a parcel of real property in Oregon and have no liabilities.  At the time of the loan, the real property had an appraised value 
of $725,000.  The loan was also guaranteed by Mr. Wiederhorn.  The common stock purchased with the proceeds of these loans did not serve as security for the loans.  The loans bore interest at the prime 
rate, as published in the Wall Street Journal, which interest was added to the principal annually.

The total amount of loans receivable from Mr. Wiederhorn in the amount of $1.1 million, including compounded interest, was repaid in full on February 21, 2008. 

Effective October 15, 2009, the Board of Directors approved the terms of an employment agreement with Mr. Berchtold.  The agreement provides for an initial term of one year , which is automatically 
renewable for successive one year terms unless either party gives written notice of termination to the other at least 60 days prior to the expiration of the then-current employment term.  The employment 
agreement with Mr. Berchtold will provide for a base salary of not less than $175,000 annually, plus an annual bonus as determined by the Compensation Committee of the Board of Directors. 
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OUTSTANDING EQUITY AWARDS AT FISCAL 2008 YEAR END

The following table summarizes the outstanding equity award holdings of our named executive officers as of December 31, 2008. 

Explanatory Notes:
  
(1)  On December 29, 2006, the Company adopted a plan (the “Exchange Plan”) under which all holders of unexpired options granted by the Company were entitled to exchange previously issued options 
(the “Old Options”) for new options (the “New Options”) issued under the Stock Option Plan.  Eligible participants included all employees, officers, and directors.  The exercise price of each of the New 
Options was 110% of the closing price of the Company’s common stock on that date.  Under the Exchange Plan, all current holders were entitled to surrender their Old Options, whether vested or not, for 
an equal number of New Options with a 10 year term and vesting of one-third each year beginning on December 31, 2007.  All of the Company’s named executive officers participated in the exchange. 

Option Exercises and Stock Vested

None of the named executives acquired shares of the Company’s stock through exercise of options during the year ended December 31, 2008.   On March 1, 2007, by action of the Trustees, all 
allocated shares under the Long -Term Vesting Trust became fully vested to the beneficiaries.  As a result, during March 2007, the Trust distributed 368,645 shares to Mr. Wiederhorn, 116,307 shares to 
Mr. Stevenson and 44,852 shares to Mr. Berchtold.

DIRECTOR COMPENSATION

The Company uses a combination of cash and stock-based incentive compensation to attract and retain qualified candidates to serve on the board of directors. In setting director compensation, the 
Company considers the significant amount of time that our directors expend in fulfilling their duties to the Company as well as the skill-level required by the Company of members of the board of directors. 
  

Effective November 1, 2005, our non-employee directors are paid an annual directors fee of $24,000, an additional annual fee of $24,000 for membership on one or more committees of the board of 
directors and an additional annual fee of $24,000 for each subsidiary board on which they serve, up to a maximum total annual compensation of $120,000. In addition, on the last day of each calendar 
quarter, each non-employee director receives a non-statutory stock option to purchase 1,500 shares of our common stock at an exercise price equal to 110% of the fair market value of our common stock 
on that date. These options vest one-third on each of the first three anniversaries following the grant date and expire on the tenth anniversary of the grant date. 
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Option Awards Stock Awards

 

Name  

Number of 
Securities 

Underlying 
Unexercised 

Options
(#)

Exercisable  

Number of 
Securities 

Underlying 
Unexercised 

Options
(#)

Unexercisable  

Equity 
Incentive Plan 

Awards: 
Number of 
Securities 

Underlying 
Unexercised 

Unearned 
Options

(#)  

Option Exercise 
Price
($)  

Option 
Expiration

Date

Number of 
Shares or Units 
of Stock That 

Have Not Vested
(#)

Market Value of 
Shares or Units 
of Stock That 

Have Not 
Vested

($)

Equity Incentive 
Plan Awards: 

Number of 
Unearned 

Shares, Units or 
Other Rights 
That Have 
Not  Vested

(#)

Equity Incentive 
Plan Awards: 

Market or 
Payout Value of 

Unearned 
Shares, Units or 

Other Rights 
That Have Not 

Vested
($)

        (1)                     

                              

Andrew A. Wiederhorn, Chief 
Executive Officer

    920,000   460,000       $ 1.32   12/31/16         

R. Scott Stevenson, Chief Financial 
Officer

    173,333   86,667         1.32   12/31/16         

Donald J. Berchtold, Senior Vice 
President

    140,000   70,000         1.32   12/31/16         
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The following table sets forth a summary of the compensation we paid or accrued to our non-employee directors during 2008: 

Explanatory Notes:
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Name  

Fees Earned or 
Paid in Cash

($)(1) (2)    

Stock
Awards

($)    

Option
Awards
($)(3)    

Non-Equity 
Incentive Plan 
Compensation

($)    

Change in Pension 
Value and 

Nonqualified 
Deferred 

Compensation 
Earnings

($)    

All Other 
Compensation

($)    
Total
($)  

Don H. Coleman   $ 120,000    $ —    $ 53,893    $ —    $ —    $ —    $ 173,893 
K. Kenneth Kotler   $ 72,000    $ —    $ 53,893    $ —    $ —    $ —    $ 125,893 
Kenneth J. Anderson   $ 72,000    $ —    $ 4,213    $ —    $ —    $ —    $ 76,213 

(1) Mr. Coleman serves on the Compensation Committee, the Audit Committee, the Nominating Committee, the DAC International board of directors and the Fatburger Holdings board of directors. Mr. 
Kotler serves on the Compensation Committee, the Audit Committee, the Nominating Committee and the Fatburger Holdings board of directors. Mr. Anderson serves on the Compensation 
Committee, the Audit Committee, the Nominating Committee and the Fatburger Holdings board of directors.

(2) All director fees were accrued but unpaid during 2008 for each director.

(3) Reflects the dollar amount recognized for financial statement reporting purposes for the fiscal year ended December 31, 2008, in accordance with FAS 123(R), of awards pursuant to the Stock Option 
Plan, and thus includes amounts from awards granted in and prior to 2008. Assumptions used in the calculation of this amount for fiscal years ended December 31, 2006, 2007 and 2008 are included in 
footnote 2 to the Company’s audited financial statements for the fiscal year ended December 31, 2008, included in Part IV of the Company’s Annual Report on Form 10-K.  During 2008, Mr. Kotler, Mr. 
Anderson and Mr. Coleman were granted 6,000 options each with a grant date fair value of $2,805.  As of December 31, 2008, Mr. Coleman held 190,000 options;  Mr. Kotler held 190,500 options and 
Mr. Anderson held 15,500 options.

  
34



ITEM 12.   SECURITY OWNERSHIP OF CERTAIN BENEFICIAL OWNERS AND MANAGEMENT AND RELATED STOCKHOLDER MATTERS

SECURITIES OWNERSHIP
  

 
As of March 15, 2010, we had outstanding 7,954,928 shares of common stock, which are our only outstanding voting securities. 

  
The following table sets forth, as of March 15, 2010, the beneficial ownership of the common stock with respect to (i) each person who is known by us to own beneficially more than 5% of the 

outstanding shares of common stock, (ii) each director, (iii) each of our executive officers, and (iv) all directors and executive officers as a group. 
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Name and Address of Beneficial Owner(1)  

Amount and Nature 
of Beneficial
Ownership(2)      

Percent
of Class  

Andrew A. Wiederhorn, Chairman of the Board, Chief Executive Officer, Treasurer, Secretary    3,833,205   (3)    41.1%
Tiffany A. Wiederhorn    2,453,205   (4)    30.8 
TTMM, L.P.    929,592   (5)    11.7 
Orin S. Kramer    626,900   (6)    7.9 
Donald J. Berchtold, Senior Vice President, Director    733,403   (7)    9.0 
Richard Terrell    562,100   (8)    7.1 
Knight Equity Markets, L.P.    452,076   (9)    5.7 
Don H. Coleman, Director    315,822  (10)    3.9 
R. Scott Stevenson, Senior Vice President, Chief Financial Officer    379,032  (11)    4.6 
K. Kenneth Kotler, Director    277,322  (12)    3.4 
Kenneth J. Anderson, Director    76,300  (13)    1.0 
All directors and executive officers as a group (6 persons)    5,625,606  (14)    55.2%

* Less than one percent.

(1) The address for each stockholder is c/o Fog Cutter Capital Group Inc., 301 Arizona Avenue, Santa Monica, CA 90401.

(2) Beneficial ownership is determined in accordance with the rules of the Securities and Exchange Commission (“SEC”). Shares of common stock subject to options or warrants exercisable within 60 days 
of March 15, 2010 are deemed outstanding for computing the amount and percentage beneficially owned by the person or group holding such options or warrants, but are not deemed outstanding for 
computing the percentage of any other person or group. Except as noted, each stockholder has sole voting and investment power with respect to all shares beneficially owned by such stockholder. 

(3) Includes (a) 421,645 shares held by Mr. Wiederhorn, of which 368,645 shares were acquired pursuant to a distribution from the Fog Cutter Long -Term Vesting Trust on March 1, 2007; (b) 1,500 shares 
held by the Andrew and Tiffany Wiederhorn Revocable Trust; (c) 474,536 shares held by Tiffany Weiderhorn (Mr. Wiederhorn’s spouse); (d) 423,189 shares held jointly by Mr. Wiederhorn and 
Tiffany Wiederhorn (e) 929,592 shares held by TTMM, L.P., a partnership controlled by Mr. Wiederhorn’s spouse; (f) 13,826 shares of common stock owned by W.M. Starlight Investments, LLC (Mr. 
Wiederhorn’s spouse is the manager and majority owner of this limited liability company); (g) 188,917 shares of common stock owned by Andrew and Tiffany Wiederhorn’s minor children; and (h) 
1,380,000 shares of common stock issuable upon the exercise of options exercisable currently or within 60 days of March 15, 2010.  Includes a total of 1,417,954 shares of common stock owned by the 
other reporting persons. While Andrew Wiederhorn may be deemed to share voting and dispositive power with respect to the shares of common stock owned by Tiffany Wiederhorn, TTMM, L.P., 
and W.M. Starlight Investments, LLC, and may be deemed to be the beneficial owner of all such shares, Mr. Wiederhorn disclaims beneficial ownership of such shares. While the shares owned by 
Mr. Wiederhorn’s minor children are held in custody for the benefit of such children pursuant to arrangements that do not give Mr. Wiederhorn any dispositive or voting power over such shares, Mr. 
Wiederhorn may be deemed to share voting and/or dispositive power with respect to such shares of common stock and may be deemed to be the beneficial owner of such shares. Mr. Wiederhorn 
also disclaims beneficial ownership of such shares.  Of the 3,833,205 shares, Andrew Wiederhorn shares power to vote or to direct the vote of all of such shares and shares power to dispose or to 
direct the disposition of all of such shares
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Arrangements That Could Result in a Change in Control
  

Wiederhorn Assignment and Voting Agreement.   Pursuant to an Amended and Restated Assignment and Voting Agreement, entered into as of April 6, 2007, or the Wiederhorn Assignment and 
Voting Agreement, by and among Tiffany Wiederhorn, TTMM, L.P. and WM Starlight Investments, LLC, collectively, the Tiffany Wiederhorn Entities, and Mr. Wiederhorn, the Tiffany Wiederhorn 
Entities have agreed to vote their common stock in the manner specified by Mr. Wiederhorn during the term of the Wiederhorn Assignment and Voting Agreement, which terminates upon the earlier to 
occur of the fifth anniversary of the Wiederhorn Assignment and Voting Agreement and any date on which Mr. Wiederhorn is no longer the Chairman of the Board of Directors and Mr. Wiederhorn’s 
employment agreement has been terminated by us.
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(4) Represents (a) 474,536 shares held by Tiffany Weiderhorn (b) 1,500 shares held by the Andrew and Tiffany Wiederhorn Revocable Trust; (c) 421,645 shares held by Andrew Wiederhorn (Ms. 
Wiederhorn’s spouse); (d) 423,189 shares held jointly by Mr. Wiederhorn and Tiffany Wiederhorn; (e) 929,592 shares held by TTMM, L.P. a partnership controlled by Ms. Wiederhorn; (f) 13,826 
shares of common stock owned by W.M. Starlight Investments, LLC (Ms. Wiederhorn is the manager and majority owner of this limited liability company); and (g) 188,917 shares of common stock 
owned by Andrew and Tiffany Wiederhorn’s minor children.  Includes a total of 1,312,063 shares of common stock owned by other Reporting Persons.  While Ms. Wiederhorn shares voting and 
dispositive power with respect to the shares of common stock owned by TTMM, L.P. and may be deemed to be the beneficial owner of such shares and the shares held by Andrew Wiederhorn, Ms. 
Wiederhorn disclaims beneficial ownership of all of such shares of common stock.  While the shares owned by Ms. Wiederhorn’s minor children are held in custody for the benefit of such children 
pursuant to arrangements that do not give Ms. Wiederhorn any dispositive or voting power over such shares, Ms. Wiederhorn may be deemed to share voting and/or dispositive power with respect 
to such shares of common stock and may be deemed to be the beneficial owner of such shares. Ms. Wiederhorn also disclaims beneficial ownership of such shares.  Of the 2,453,205 shares, Tiffany 
Wiederhorn shares power to vote or to direct the vote of all of such shares and shared power to dispose or to direct the disposition of all of such shares. 

(5) TTMM, L.P. shares voting power and investment power with Andrew Wiederhorn and Tiffany Wiederhorn over such shares.

(6) Based on information obtained from a Schedule 13G filed with the SEC on January 12, 2009 in which Mr. Kramer reported sole voting and dispositive power as to 29,000 shares and shared voting and 
dispositive power as to 597,900 shares.  Mr. Kramer disclaims beneficial ownership of such 597,900 shares.

(7) Includes (a) 44,832 shares of common stock held by Mr. Berchtold acquired pursuant to a distribution from the Fog Cutter Long -Term Vesting Trust on March 1, 2007; (b) 188,917 shares of common 
stock held by Mr. Berchtold as trustee of trusts for certain minor children; (c) 287,670 shares of common stock owned by an entity which is managed by Mr. Berchtold; (d)1,984 shares of common 
stock held by Mr. Berchtold’s spouse as trustee of trusts for certain minor children; and (e) 210,000 shares of common stock issuable upon the exercise of options exercisable currently or within 60 
days of March 15, 2010.  Mr. Berchtold may be deemed to share voting and investment power over such shares. Mr. Berchtold disclaims beneficial ownership of 478,571 of such shares. 

(8) Based on information obtained from a Schedule 13G filed with the SEC on February 14, 2003 by Mr. Richard Terrell, in which Mr. Terrell reported (i) 537,600 shares of common stock held directly by 
Mr. Terrell, and (ii) an aggregate of 24,500 shares of common stock held by trusts for minor children, of which Mr. Terrell is trustee and of which shares Mr. Terrell disclaims beneficial ownership. 

(9) Based on information obtained from a Schedule 13G filed with the SEC on February 11, 2010.

(10) Includes 80,322 shares of common stock acquired pursuant to a distribution from the Fog Cutter Long-Term Vesting Trust on March 1, 2007 and 185,500 shares of common stock issuable upon the 
exercise of options exercisable currently or within 60 days of March 15, 2010.

(11) Includes (a) 116,307 shares of common stock acquired pursuant to a distribution from the Fog Cutter Long-Term Vesting Trust on March 1, 2007; (b) 450 shares held in an individual retirement 
account; (c) 75 shares held by his spouse; and (d) 260,000 shares of common stock issuable upon the exercise of options exercisable currently or within 60 days of March 15, 2010. 

(12) Includes 80,322 shares of common stock acquired pursuant to a distribution from the Fog Cutter Long-Term Vesting Trust on March 1, 2007 and 186,000 shares of common stock issuable upon the 
exercise of options exercisable currently or within 60 days of March 15, 2010.

(13) Includes (a) 25,000 shares of common stock acquired pursuant to a distribution from the Fog Cutter Long-Term Vesting Trust on March 1, 2007; (b) 4,500 shares of common stock held by an IRA/SEP 
for the benefit of Mr. Anderson; (c) 5,000 shares of common stock held by in an individual retirement account for the benefit of Mr. Anderson’s spouse; (d) 3,000 shares held by Mr. Anderson’s 
minor children and (e) 11,000 shares of common stock issuable upon the exercise of options exercisable currently or within 60 days of March 15, 2010. 

(14) Includes 2,232,500 shares of common stock issuable upon the exercise of options exercisable currently or within 60 days of March 15, 2010. 
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Equity Compensation Plan Information
  
Please see the information provided under the heading “Equity Compensation Plan Information” in Item 5. MARKET FOR REGISTRANT’S COMMON EQUITY, RELATED STOCKHOLDER MATTERS 
AND ISSUER PURCHASES OF EQUITY SECURITIES included in this Annual Report on Form 10-K for the year ended December 31, 2008.

ITEM 13.  CERTAIN RELATIONSHIPS AND RELATED TRANSACTIONS, AND DIRECTOR INDEPENDENCE

Review and Approval of Related Person Transactions
  

We have adopted, by resolution of our Board of Directors, a policy that any transactions between us and any of our affiliates or related parties, including our executive officers, directors, 
shareholders who own 5% or more of our common stock, the family members of those individuals and any of their affiliates, must (1) be approved by a majority of the members of the Board of Directors 
and by a majority of the disinterested members of the Board of Directors and (2) be on terms no less favorable to us than could be obtained from unaffiliated third parties. 
  
Reportable Related Person Transactions
  

Other than the employment arrangements described elsewhere in this Annual Report on Form 10-K and the transactions described below, since January 1, 2008, there has not been, nor is there 
currently proposed, any transaction or series of similar transactions to which we were or will be a party:
  

  

  
Loans to Senior Executives

As of December 31, 2007, we had two loans to our Chairman and Chief Executive Officer, Andrew Wiederhorn, for a total of $1.1 million.  Both loans were made on February 21, 2002 (prior to the 
passage of the Sarbanes-Oxley Act of 2002).  The loans matured on February 21, 2007, and bore interest at the prime rate, as published in the Wall Street Journal, which interest was added to the principal. 
We did not extend the maturity date of the loans or amend any other terms.  The loans were repaid in full, including interest, on February 21, 2008. 

Fog Cutter Long-Term Vesting Trust 
  

In the fourth quarter of 2000, we established the Fog Cutter Long-Term Vesting Trust (the “Trust”), which purchased 525,000 shares of our common stock from an unrelated stockholder. The 
Trustees were Andrew A. Wiederhorn, Chief Executive Officer, K. Kenneth Kotler, Director and Don H. Coleman, Director. Our contribution to the Trust of approximately $1.3 million was included in 
compensation expense for the year ended December 31, 2000. The Trust was established for the benefit of our employees and directors to raise their equity ownership in Fog Cutter, thereby strengthening 
the mutuality of interests between them and our stockholders. While these shares were held in trust, they were voted ratably with ballots or proxies cast by all other stockholders. Using the retained 
earnings on trust assets, the Trust subsequently purchased an additional 389,755 shares of common stock from various stockholders. 
  

On March 1, 2007, by action of the Trustees, all allocated shares under the Trust became fully vested to the beneficiaries. The following distributions were made to officers and directors: Mr. 
Berchtold received 44,852 shares, with a total value of $65,932, Mr. Coleman received 80,322 shares, with a total value of $118,073, Mr. Dale-Johnson received 116,306 shares, with a total value of $170,970, 
Mr. Kotler received 80,322 shares with a total value of $118,073, Mr. Stevenson received 116,307 shares, with a total value of $170,971, Mr. Wiederhorn received 368,645 shares with a total value of 
$541,908 and Mr. Anderson received 25,000 shares, with a total value of $36,750.
  
Fractional Lease of Aircraft
  

In July 2006, the we accepted an assignment of a fractional interest lease, between NetJets Services Inc. and an entity controlled by our chief executive officer, Andrew A. Wiederhorn, for the lease 
of a 6.25% undivided interest in an aircraft. The lease expires in December 2010; however, the Company has the right to terminate the lease with 90 days notice beginning in December 2008.  The lease was 
subsequently terminated in 2009.
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  ·  in which the amount involved exceeds $120,000; and

  ·  in which any director, executive officer, shareholder who beneficially owns 5% or more of our common stock or any member of their immediate family had or will have a direct or indirect 
material interest.
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Capital Lease of Aircraft
  

In October 2006, we acquired an aircraft through a capital lease from and entity in which Mr. Wiederhorn has a 25% ownership interest. Under the terms of the lease, we paid $6,409 per month for 
the lease from October 2006 to July 2008.  From August 2008 through the end of the lease we are required to pay $36,021 per month.  After August 1, 2008 we have the option to purchase the aircraft for 
$2.0 million, and we are required to purchase the aircraft for that amount by July 31, 2009.  A portion of the lease payments is being applied toward the purchase price.  We did not complete the purchase 
of the aircraft as of the lease maturity date, but we are continuing to make the scheduled lease payments against the purchase price until such time as the acquisition can be completed. 
  
Purchase of Land
  

On December 24, 2009, we acquired all of the membership interests in Highland Road Properties LLC (“HRP”) from an entity controlled by Mr. and Mrs. Wiederhorn.  HRP is a special purpose entity 
that owns approximately 6 acres of residential land in Portland Oregon.  Mr. and Mrs. Wiederhorn had previously allowed the land to be part of a pool of collateral securing indebtedness of the Company 
and it was necessary for us to have direct ownership of HRP in order to protect the remaining collateral.   We paid $750,000 for the HRP interests.  The Board of Directors approved the purchase and 
determined that the transaction was in the best interests of the Company and its shareholders.  On February 17, 2010, we caused HRP to transfer the land to certain of our lenders for a partial reduction in 
debt of $350,000.
  
Guarantee of Debt
 

Certain of the Company’s lenders have, from time to time, required that Mr. Wiederhorn personally guarantee the Company’s debt obligations. As of March 15, 2010, Mr. Wiederhorn had 
personally guaranteed approximately $8.9 million in debt of the Company and its subsidiaries. On March 23, 2010, the Company granted Mr. Wiederhorn a security interest in the assets of Fog Cutter 
Capital Group Inc. to secure his performance in the event he is required to perform under the guarantees.
  
Director Independence
  

The board has determined that each of the directors, except Mr. Wiederhorn and Mr. Berchtold, is independent within the meaning of the applicable rules and regulations of the Securities and 
Exchange Commission (“SEC”) and the director independence standards of The NASDAQ Stock Market, Inc. (“NASDAQ”), as currently in effect. Furthermore, the board has determined that each of the 
members of each of the committees of the board is “independent” under the applicable rules and regulations of the SEC and the director independence standards of NASDAQ, as currently in effect. 
  

ITEM 14.  PRINCIPAL ACCOUNTING FEES AND SERVICES

PKF, Certified Public Accountants, A Professional Corporation, Glendale, California, (“PKF”) currently serves as our independent registered public accounting firm.  The aggregate accounting fees 
for the years ended December 31, 2008, and 2007 are as follows (dollars in thousands):
  

 

  
 

Audit Committee Pre-Approval Policies and Procedures.   The Audit Committee reviews the independence of our independent registered public accounting firm on an annual basis and has 
determined that PKF is independent. In addition, the Audit Committee pre-approves all work and fees that are performed by our independent registered public accounting firm. 
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December 31,

2008    
December 31,

2007  
Audit fees  $ 232   $ 232 
Audit related fees  $ -   $ - 
Tax fees  $ -   $ - 
All other fees (1)  $ 15   $ 15 

  (1) Other fees are comprised of audit fees relating to the audit of Fatburger’s IRC Section 401(k) plan. 
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PART IV

ITEM 15.  EXHIBITS AND FINANCIAL STATEMENT SCHEDULES 

Consolidated Statements of Financial Condition at December 31, 2008 and 2007 
Consolidated Statements of Operations for the Years Ended December 31, 2008, and 2007 
Consolidated Statements of Stockholders’ Equity (Deficiency) for the Years Ended December 31, 2008 and 2007 
Consolidated Statements of Cash Flows for the Years Ended December 31, 2008 and 2007 
Notes to Consolidated Financial Statements 

See Exhibit Index immediately following the signature pages. 
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  (a) Financial Statements 

  (b) Exhibits 
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INDEX TO FINANCIAL STATEMENTS

The accompanying notes are an integral part of these consolidated financial statements.
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REPORT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

To the Board of Directors and Stockholders of Fog Cutter Capital Group Inc.

We have audited the accompanying consolidated statement of financial condition of Fog Cutter Capital Group Inc. and subsidiaries (the “Company'') as of December 31, 2008 and 2007, and the 
related consolidated statements of operations, stockholders' equity (deficiency), and cash flows for each of the two years in the period ended December 31, 2008.  These financial statements are the 
responsibility of the Company's management.  Our responsibility is to express an opinion on these financial statements based on our audits. 

We conducted our audits in accordance with the standards of the Public Company Accounting Oversight Board (United States). Those standards require that we plan and perform the audit to 
obtain reasonable assurance about whether the financial statements are free of material misstatement.  The Company is not required to have, nor were we engaged to perform, an audit of its internal 
control over financial reporting.  Our audit included consideration of internal control over financial reporting as a basis for designing audit procedures that are appropriate in the circumstances, but not for 
the purpose of expressing an opinion on the effectiveness of the Company’s internal control over financial reporting.  Accordingly, we express no such opinion.  An audit also includes examining, on a 
test basis, evidence supporting the amounts and disclosures in the financial statements.  An audit also includes assessing the accounting principles used and significant estimates made by management, 
as well as evaluating the overall financial statement presentation.  We believe that our audits provide a reasonable basis for our opinion. 

In our opinion, the consolidated financial statements referred to above present fairly, in all material respects, the consolidated financial position of the Company as of December 31, 2008 and 2007, 
and the consolidated results of its operations and its consolidated cash flows for each of the two years in the period ended December 31, 2008, in conformity with accounting principles generally accepted 
in the United States of America.

 
Glendale, California
March  30, 2010

The accompanying notes are an integral part of these consolidated financial statements.
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  /s/ PKF, CERTIFIED PUBLIC ACCOUNTANTS, A PROFESSIONAL CORPORATION 
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FOG CUTTER CAPITAL GROUP INC.
CONSOLIDATED STATEMENTS OF FINANCIAL CONDITION

(dollars in thousands, except share data)

The accompanying notes are an integral part of these consolidated financial statements.
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    December 31,  
Assets   2008     2007  

Current Assets:            
Cash and cash equivalents  $ 390   $ 1,131 
Accounts receivable    2,712     1,491 
Notes receivable, current portion    18     566 
Loans to senior executives    -     1,147 
Inventories    2,964     2,505 
Investments in real estate held for sale, net    -     19,658 
Current assets held for sale    -     66 
Other current assets    294     536 

Total current assets    6,378     27,100 
               

Notes receivable    34     46 
Property, plant and equipment, net    8,253     10,203 
Intangible assets, net    4,068     4,986 
Goodwill    8,028     9,526 
Other assets held for sale    -     21 
Other assets    812     1,887 

Total assets  $ 27,573   $ 53,769 

               
Liabilities and Stockholders' Equity (Deficiency)              

Liabilities:              
Accounts payable and accrued liabilities  $ 17,486   $ 13,260 
Current liabilities associated with assets held for sale    -     1,232 
Obligations under capital leases on real estate held for sale    -     9,994 
Borrowings and notes payable, current portion    14,330     12,914 
Obligations under capital leases, current portion    1,927     141 

Total current liabilities    33,743     37,541 
               

Borrowings and notes payable    -     6,355 
Obligations under capital leases    -     1,929 
Deferred income    2,572     5,247 

Total liabilities    36,315     51,072 
               

Commitments and contingencies              
Minority interests in consolidated subsidiaries    365     701 

               
Stockholders' Equity (Deficiency):              

Preferred stock, $.0001 par value; 25,000,000 shares authorized; no shares issued and outstanding    -     - 
Common stock, $.0001 par value; 200,000,000 shares authorized; 11,757,073 shares issued as of December 31, 2008 and 2007;  7,954,928 shares 

outstanding as of December 31, 2008, and 2007    172,102     170,956 
Accumulated deficit    (169,198)    (156,949)
Treasury stock, 3,802,145 common shares as of December 31, 2008 and  2007, at cost    (12,011)    (12,011)

Total stockholders' equity (deficiency)    (9,107)    1,996 
Total liabilities and stockholders' equity (deficiency)  $ 27,573   $ 53,769 
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FOG CUTTER CAPITAL GROUP INC.
CONSOLIDATED STATEMENTS OF OPERATIONS

(dollars in thousands, except share data)

The accompanying notes are an integral part of these consolidated financial statements.
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    Year Ended December 31,  
    2008     2007  
Revenue:            

Restaurant and manufacturing sales  $ 44,247   $ 41,106 
Restaurant franchise and royalty fees    5,418     2,228 
Total revenue    49,665     43,334 

               
Operating costs and expenses:              
Restaurant and manufacturing cost of sales    26,096     24,033 
Real estate operating expense    -     9 
Engineering and development    1,145     981 
Depreciation and amortization    1,967     1,836 
Total operating costs and expenses    29,208     26,859 

               
General and administrative expenses:              
Compensation and employee benefits    11,395     10,455 
Professional fees    2,998     3,158 
Other    14,797     15,196 
Total general and administrative expenses    29,190     28,809 

               
Non-operating income (expense):              
(Loss) gain on sale of real estate    (562)    13 
Interest Income    106     245 
Interest expense    (2,133)    (1,600)
Other income (expense), net    (4,425)    (1,724)
Total non-operating income (expense)    (7,014)    (3,066)
Loss before provision for income taxes, minority interests, and equity in income of equity investees    (15,747)    (15,400)

               
Minority interest in earnings    296     878 
Equity in income of equity investees    217     - 
Income tax benefit    52     4,390 

               
Loss from continuing operations    (15,182)    (10,132)
               
Income (loss) from discontinued operations    2,933     (85)
               
Net loss  $ (12,249)  $ (10,217)

               
               
Basic loss per share from continuing operations  $ (1.91)  $ (1.27)
Basic earnings per share from discontinued operations  $ 0.37   $ (0.01)
Basic loss per share  $ (1.54)  $ (1.28)
Basic weighted average shares outstanding    7,957,324     7,957,324 
Diluted loss per share from continuing operations  $ (1.91)  $ (1.27)
Diluted earnings per share from discontinued operations  $ 0.37   $ (0.01)
Diluted loss per share  $ (1.54)  $ (1.28)
Diluted weighted average shares outstanding    7,957,324     7,957,324 
               
Dividends declared per share  $ -   $ - 
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FOG CUTTER CAPITAL GROUP INC.
CONSOLIDATED STATEMENTS OF STOCKHOLDERS’ EQUITY (DEFICIENCY) 

(dollars in thousands, except share data)

________________
(1)  Issued and outstanding

The accompanying notes are an integral part of these consolidated financial statements.
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    Common Stock     Treasury Stock              

    Shares (1)     Amount     Shares (1)     Amount    
Accumulated 

Deficit     Total  
Balance at January 1, 2007    7,957,428   $ 168,965     3,799,645   $ (12,009)  $ (146,732)  $ 10,224 
Comprehensive income (loss):                                          
Net loss    -     -     -     -     (10,217)    (10,217)
                                           
                                           
Stock options expensed in net loss    -     1,991     -     -     -     1,991 
Treasury stock acquired    (2,500)    -     2,500     (2)    -     (2)
                                           
Balance at December 31, 2007    7,954,928   $ 170,956     3,802,145   $ (12,011)  $ (156,949)  $ 1,996 
Comprehensive income (loss):                                          
Net loss    -     -     -     -     (12,249)    (12,249)
                                           
Stock options expensed in net loss    -     1,146     -     -     -     1,146 
                                           
Balance at December 31, 2008    7,954,928   $ 172,102     3,802,145   $ (12,011)  $ (169,198)  $ (9,107)
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FOG CUTTER CAPITAL GROUP INC.
CONSOLIDATED STATEMENTS OF CASH FLOWS

(dollars in thousands)

The accompanying notes are an integral part of these consolidated financial statements.

Filer: Fog Cutter Capital Group Form Type: 10-K Period: 12/31/08 Job Number: 10-K 12-31-2008 Rev: 0 Sequence: 47

Submission: Document Name: form10k.htm Saved: 3/29/2010 14:59:35 Printed: 3/29/2010 15:03:26

EDGARfilings Description: Fog Cutter Capital Group 10-K 12-31-2008 Kyle Buchanan Created using EDGARizer

Index

    Year Ended December 31,  
Cash flows from operating activities:   2008     2007  

Net loss   $ (12,249)   $ (10,217)
Loss (Income) from discontinued operations     (2,933)     85 
Loss from continuing operations     (15,182)     (10,132)

Adjustments to reconcile net loss to net operating cash flows:              
Equity in (income) loss of equity investees     (217)     - 
Depreciation and amortization     2,386      2,357 
Foreign currency loss (gain)     160      (1,043)
Loss on sale of other assets     740      - 
Gain on sale of real estate     562      (13)
Share based compensation     1,146      1,991 
Market value impairment reserve     2,946      3,723 
Other     (125)     (757)

Change in:              
Other assets     (667)     (398)
Deferred income     (2,615)     1,140 
Deferred income taxes     -      (4,452)
Accounts payable and accrued liabilities     2,520      2,765 

Net cash used in operating activities     (8,346)     (4,819)
               
Cash flows from investing activities:              

Proceeds from sale of real estate     4,522      376 
Proceeds from sale of notes receivable, securities, and other assets     1,147      - 
Investment in notes receivable     -      - 
Principal repayments on notes receivable and securities     584      268 
Investment in real estate     -      (127)
Purchase of net assets of restaurant operations     (100)     - 
Investments in property, plant, and equipment     (1,691)     (2,298)
Distributions from equity investees     217      - 
Other     (27)     (70)
Net cash provided by (used in) investing activities     4,652      (1,851)

               
Cash flows from financing activities:              

Proceeds from borrowings     5,004      3,153 
Repayments on borrowings     (8,532)     (438)
Repayments under capital leases     (164)     (73)
Purchase of treasury stock and option to purchase treasury stock     -      (2)
Investment by (distributions to) minority interests, net     361      1,100 
Dividend payments on common stock     -      - 
Other, net     -      122 
Net cash provided by (used in) financing activities     (3,331)     3,810 

               
Effect of exchange rate change on cash     (21)     (2)
Net change in cash and cash equivalents from continuing operations     (7,046)     (2,862)
               
Net change in cash and cash equivalents from discontinued operations:              

Net cash provided by operating activities     (1,495)     162 
Net cash provided by (used in) investing activities     7,879      2,787 
Net cash (used in) financing activities     (79)     (780)

Net change in cash and cash equivalents     (741)     (693)
Cash and cash equivalents at beginning of year     1,131      1,824 
Cash and cash equivalents at end of year   $ 390    $ 1,131 

               
Supplemental disclosures of cash flow information:              

Cash paid for interest   $ 2,899    $ 3,295 
Cash paid for income taxes   $ -    $ 12 

               
Non-cash financing and investing activities:              

Notes payable assumed upon purchase of franchisee   $ -    $ 500 
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NOTES TO CONSOLIDATED FINANCIAL STATEMENTS

NOTE 1 – ORGANIZATION AND RELATIONSHIPS 

The Company was originally incorporated as Wilshire Real Estate Investment Trust Inc. in the State of Maryland on October 24, 1997. The Company is not a Real Estate Investment Trust (“REIT”) for tax 
purposes and has never elected to be treated as such.  Effective January 25, 2001, the Company changed its name to Fog Cutter Capital Group Inc. to better reflect the diversified nature of its business and 
investments.  At December 31, 2008 and 2007, certain Company officers and directors controlled, directly or indirectly, a significant voting majority of the Company. 

NOTE 2 – SUMMARY OF SIGNIFICANT ACCOUNTING POLICIES 

Nature of operations – Fog Cutter Capital Group Inc. is primarily engaged in the operations of its Fatburger Holdings, Inc. (“Fatburger”) restaurant business.  Fog Cutter acquired the controlling interest 
in Fatburger in August 2003 and owns 82% voting control as of December 31, 2008.  In addition to its restaurant operation, the Company also conducts manufacturing activities and other real estate-
related investments through various controlled subsidiaries.

Principles of consolidation – The accompanying consolidated financial statements include the accounts of Fog Cutter Capital Group Inc. and its subsidiaries, including Fatburger Holdings, Inc., DAC 
International Inc. (“DAC”), WREP 1998-1 LLC, Fog Cutter Servicing Inc., Fog Cap Commercial Lending Inc., Fog Cutter Capital Markets Inc., Fog Cap Retail Investors LLC, Fog Cap Development LLC, 
Fog Cap Acceptance Inc. and BEP Islands Limited.  Intercompany accounts have been eliminated in consolidation.

Use of estimates in the preparation of the consolidated financial statements – The preparation of the consolidated financial statements in conformity with accounting principles generally accepted in the 
United States of America requires management to make estimates and assumptions that affect the reported amounts of assets and liabilities and disclosure of contingent assets and liabilities at the date of 
the consolidated financial statements and the reported amounts of revenues and expenses during the reporting period.  Significant estimates include the determination of fair values of certain financial 
instruments for which there is no active market, the allocation of basis between assets sold and retained, and valuation allowances for notes receivable and real estate owned.  Estimates and assumptions 
also affect the reported amounts of revenues and expenses during the reporting period. Actual results could differ from those estimates. 

Fatburger restaurant and franchise revenue – Revenues from the operation of Fatburger company-owned restaurants are recognized when sales occur.  Franchise fee revenue from the sale of individual 
Fatburger franchises is recognized only when all material services or conditions relating to the sales have been substantially performed or satisfied.  The completion of training and the opening of a 
location by the franchisee constitute substantial performance on the part of Fatburger.  Nonrefundable deposits collected in relation to the sale of franchises are recorded as deferred franchise fees until 
the completion of training and the opening of the restaurant, at which time the franchise fee revenue is recognized.  In addition to franchise fee revenue, Fatburger collects a royalty ranging from 5% to 6% 
of gross sales from restaurants operated by franchisees.  Fatburger recognizes royalty fees as the related sales are made by the franchisees.  Costs relating to continuing franchise support are expensed as 
incurred.

Fatburger operates on a 52-week calendar and its fiscal year ends on the Sunday closest to December 31.  Consistent with the industry, Fatburger measures its stores’ performance based upon 7 day work 
weeks.  Using the 52-week cycle ensures consistent weekly reporting for operations and ensures that each week has the same days, since certain days are more profitable than others.  Accordingly, the 
accompanying consolidated financial statements reflect a Fatburger fiscal year end of December 28, 2008 and December 30, 2007.  The use of this fiscal year means a 53rd week is added to the fiscal year 
every 5 or 6 years.  In a 52-week year, all four quarters are comprised of 13 weeks.  In a 53-week year, one extra week is added to the fourth quarter.  Both fiscal year 2007 and 2008 were 52-week years. 

Manufacturing revenue recognition – Revenues from manufacturing operations are recognized when substantially all of the usual risks and rewards of ownership of the inventory have been transferred 
to the buyer.  Generally, this occurs when the inventory is shipped to the customer. 

Long-lived assets, held for sale – The Company classifies its long-lived assets to be sold as held for sale in the period when (1) management commits to a plan to sell the asset, (2) the asset is available for 
immediate sale in its present condition subject only to terms that are usual and customary for sales of such assets, (3) an active program to locate a buyer and other actions required to complete the plan 
to sell the asset have been initiated, (4) the sale of the asset is probable, and transfer of the asset is expected to qualify for recognition as a completed sale, within one year, (5) the asset is being actively 
marketed for sale at a price that is reasonable in relation to its current fair value, and (6) actions required to complete the plan indicate that it is unlikely that significant changes to the plan will be made or 
that the plan will be withdrawn.  Any long-lived assets held for sale are stated at the lower of their carrying amounts or fair value less costs to sell and are evaluated for impairment throughout the sales 
process.
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Recognition of sale of assets – The Company has been involved in significant sales of real estate and other assets.  The recognition of sales of these assets occurs only when the Company has 
irrevocably surrendered control over the asset.  The Company will recognize gain on sales of assets under the full accrual method when (1) a sale is consummated, (2) the buyer’s initial and continuing 
investments are adequate to demonstrate a commitment to pay for the property, (3) any receivable from the buyer is not subject to future subordination, and (4) the usual risks and rewards of ownership of 
the property have been transferred to the buyer.  If any of these conditions are not met, the accounting policy requires that gain on sale be deferred until all of the conditions have been satisfied. 

Goodwill and other intangible assets – Goodwill represents the excess of the purchase price and other acquisition related costs over the estimated fair value of the net tangible and intangible assets 
acquired.  In accordance with SFAS No. 142, “Goodwill and Other Intangible Assets” (“SFAS 142”), goodwill is not amortized, but is subject to an annual impairment test.  Intangible assets are stated at 
the estimated fair value at the date of acquisition and include trademarks, operating manuals, franchise agreements, leasehold interests, and customer contracts.  Trademarks, which have indefinite lives, 
are not subject to amortization.  All other intangible assets are amortized over their estimated useful lives, which range from five to fifteen years.  Management assesses potential impairments to intangible 
assets at least annually, or when there is evidence that events or changes in circumstances indicate that the carrying amount of an asset may not be recovered.  Judgments regarding the existence of 
impairment indicators and future cash flows related to intangible assets are based on operational performance of the acquired businesses, market conditions and other factors. 

Impairment of long-lived assets – In accordance with SFAS No. 144, “Accounting for the Impairment or Disposal of Long-Lived Assets” (“SFAS 144”), the Company reviews its long-lived assets for 
impairment whenever an event occurs that indicates an impairment may exist.  The Company tests for impairment using the estimated future cash flows of the asset. 

Cash and cash equivalents – For purposes of reporting the consolidated financial condition and cash flows, cash and cash equivalents include non-restricted cash amounts held at banks, shares in 
money market funds and time deposits with original maturities of 90 days or less.
       
Inventory – The Company’s inventory relates primarily to DAC and is stated at the lower of cost or market, using the first-in, first-out method.  Inventory is reviewed regularly for obsolescence and 
charges to cost of goods sold are made as needed to adjust the carrying value.
       
Notes receivable – Upon origination or purchase of a note receivable, the Company classifies the note as held for sale or held for investment.  All notes held by the Company at December 31, 2008 and 
2007 are classified as held for investment based on the Company’s intent and ability to hold the notes for the foreseeable future or until their maturity or payoff.  Notes held for investment are recorded at 
their unpaid principal balance, net of discounts and premiums, unamortized net deferred origination costs and fees and allowance for losses.  Origination fees and certain direct origination costs are 
deferred and recognized as adjustments to income over the lives of the related notes.  Unearned income, discounts and premiums are amortized to income over the estimated life of the note using methods 
that approximate the interest method.  Interest is recognized as revenue when earned according to the terms of the notes and when, in the opinion of management, it is collectible. 

Based upon management’s assessment, no allowance for losses was required with respect to notes receivable held for investment at December 31, 2008.  Specific valuation allowances may be established 
for notes that are deemed impaired when, based upon current information and events, it is probable that the Company will be unable to collect all amounts due, both principal and interest, according to the 
contractual terms of the note.  Impairment is measured based on the present value of expected future cash flows discounted at the note’s effective interest rate, based on a note’s observable market price, 
or the fair value of the collateral if the note is collateral dependent.

Investments in real estate – Real estate purchased directly is originally recorded at the purchase price.  Any excess of net cost basis over the fair value less estimated selling costs of real estate is charged 
to an allowance for impairment of real estate.  Any subsequent operating expenses or income, reductions in estimated fair values, as well as gains or losses on disposition of such properties, are recorded 
in current operations.  Depreciation and amortization on investments in real estate is computed using the straight-line method over the estimated useful lives of the assets as follows: 

Expenditures for repairs and maintenance are charged to operations as incurred.  Significant renovations are capitalized and amortized over their expected useful lives.  Fees and costs incurred in the 
successful negotiation of leases are deferred and amortized on a straight-line basis over the terms of the respective leases.  Rental revenue is reported on a straight-line basis over the terms of the 
respective leases.
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  Tenant improvements and assets under capital leases   Lesser of lease term or useful life (typically 30 years)  
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Management evaluates real estate properties, including properties under capital leases, and other similar long-lived assets at least annually, or whenever events or changes in circumstances indicate that 
the carrying amounts may not be recoverable.  These assets are evaluated for indicators of impairment, such as significant decreases in the estimated market price, a significant adverse change in the 
extent or manner in which an asset is being used or in its physical condition, or cash flow combined with a history of operating cash flow losses or a projection or forecast that demonstrates continuing 
losses associated with the use of the long-lived asset.  When any such indicators of impairment are noted, management compares the carrying amount of these assets to the future estimated 
undiscounted net cash flows expected to result from the use and eventual disposition of the assets.  If the undiscounted cash flows are less than the carrying amount, an impairment charge equal to the 
excess of carrying value over the asset’s estimated fair value is recorded.  Fair value is estimated in consideration of third party value opinions and comparative similar asset prices, whenever available, or 
internally developed discounted cash flow analysis.

Investment in equity investees – The equity method of accounting is used for investments in associated companies which are not controlled by us and in which the Company’s interest is generally 
between 20% and 50%.  The Company’s share of earnings or losses of associated companies, in which at least 20% of the voting securities is owned, is included in the consolidated statements of 
operations.

Share based payments – The Company has a non-qualified stock option plan ("the Option Plan") which provides for options to purchase shares of the Company’s common stock.  The Company adopted 
SFAS 123(R), “Share-Based Payment”, effective January 1, 2006, using the modified prospective transition method.  Under that transition method, compensation cost recognized in 2006 includes (a) 
compensation cost for all share based awards granted prior to, but not yet vested as of January 1, 2006, based on the attribution method and grant date fair value estimated in accordance with the original 
provisions of SFAS 123, and (b) compensation cost for all share based awards granted subsequent to January 1, 2006, based on the grant date fair value estimated in accordance with the provisions of 
SFAS 123R, all recognized as the requisite service periods are rendered.

There were no options granted with exercise prices below the market value of the stock at the grant date.  The weighted average fair value of options granted during 2008 and 2007 $0.46 and $0.47, 
respectively.  Fair values were estimated using the Black-Scholes option-pricing model.  The following weighted average assumptions were used to determine the value of the 2008 options granted: 0% 
dividend yield, expected volatility of 103%, risk-free interest rate of 4.7% and expected lives of ten years.  See Note 18 – Stock Options and Rights for further information on the Option Plan. 

Minority interests – The Company applies Accounting Research Bulletin No. 51, “Consolidated Financial Statements” (“ARB 51”), which requires the elimination of all intercompany profit or loss and 
balances between consolidated companies.  ARB 51 also requires the recognition of minority interest in consolidated subsidiaries.  Consistent with ARB 51, where losses applicable to a minority interest 
exceed the minority interest in the capital of the subsidiary, such excess and any further losses are charged against the company.  Should the subsidiary become profitable, the Company will be credited to 
the extent of such losses previously absorbed.

Income taxes – The Company files its income tax returns with the relevant tax authorities in the United States on a consolidated basis.  Deferred tax assets and liabilities are recognized for the future tax 
consequences attributable to differences between the financial statement carrying amounts of existing assets and liabilities and their respective tax bases.  Deferred tax assets and liabilities are measured 
using enacted tax rates expected to apply to taxable income in the years in which those temporary differences are expected to be recovered or settled.  The effect on deferred tax assets and liabilities of a 
change in tax rates is recognized in income in the period that includes the enactment date.  A valuation allowance is provided when it is not probable that some portion or all of the deferred tax assets will 
be realized.  In January 2007, the Company adopted FASB Interpretation No. 48 (“FIN 48”) which clarifies the manner in which enterprises account for uncertainty in income taxes recognized in an 
enterprise’s financial statements.  The adoption of FIN 48 did not have a material effect on the Company’s consolidated financial position and results of operations. 

Earnings per share – Basic EPS excludes dilution and is computed by dividing the net loss available to common stockholders by the weighted average number of common shares outstanding for the 
period.  Diluted EPS reflects the potential dilution that could occur if securities or other contracts to issue common stock were exercised or converted into common stock or resulted in the issuance of 
common stock that then shared in the earnings of the Company.  During the year ended December 31, 2008 and 2007, the Company experienced net losses which result in common stock equivalents 
having an anti dilutive effect on earnings per share.

Reclassifications – The Company’s operations and activities are becoming more focused on restaurant and other more typical commercial businesses, and less focused on finance and real estate.  As a 
result, certain reclassifications of the balances and modifications to the presentation of the financial statements for 2007 have been made to conform to the 2008 presentation, including the reclassification 
of certain investments in real estate as held for sale.  None of these changes in presentation affected previously reported results of operations. 
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NOTE 3 – RECENTLY ISSUED ACCOUNTING STANDARDS 

In June 2009, the FASB issued ASC 105, The FASB Accounting Standards Codification and the Hierarchy of Generally Accepted Accounting Principles – a replacement of FASB Statement No. 162 
(ASC 105).  ASC 105 will become the source of authoritative U.S. GAAP recognized by the FASB to be applied by non-governmental entities.  Rules and interpretive releases of the SEC, under the 
authority of federal securities laws, are also sources of authoritative U.S. GAAP for SEC registrants.  On the effective date of this statement, the codification will supersede all then-existing non-SEC 
accounting and reporting standards.  All other non-grandfathered, non-SEC accounting literature not included in the codification will become non-authoritative.  This statement is effective for financial 
statements issued for interim and annual reporting periods ending after September 15, 2009.  The Company’s adoption of ASC 105 will impact the consolidated financial statements and the related 
disclosures as all references to authoritative accounting literature will reflect the newly adopted codification.

In February 2010, the FASB issued ASU No. 2010-09, Amendments to Certain Recognition and Disclosure Requirements (ASU 2010-09).  ASU No. 2010-09 establishes that an entity that is an SEC filer is 
required to evaluate subsequent events through the date that the financial statements are issued.  An entity that is an SEC filer is not required to disclose the date through which subsequent events have 
been evaluated.  The amendments in ASU No. 2010-09 are effective upon issuance of the final update, except for the use of the issued date for conduit debt obligors.  That amendment is effective for 
interim or annual periods ending after June 15, 2010.  Effective with the adoption of ASU No. 2010-09 on December 31, 2009, the Company will no longer disclose the date through which subsequent 
events have been evaluated, as the Company will have evaluated subsequent events through the date the financial statements were issued. 

In January 2010, the FASB issued Accounting Standards Update (ASU No. 2010-06, Fair Value Measurements and Disclosures (ASU No. 2010-06).  ASU No. 2010-06 provides guidance on improving 
disclosures on fair value measurements, such as the transfers between Level 1, Level 2 and Level 3 inputs and the disaggregated activity in the rollforward for Level 3 fair value measurements.  ASU No. 
2010-06 is effective for interim and annual reporting periods beginning after December 15, 2009, except for the disclosures about the disclosures about the disaggregated activity in the rollforward for Level 
3 fair value measurements.  Those disclosures are effective for fiscal years beginning after December 15, 2010 and for the interim periods within those fiscal periods.  The Company is currently evaluating 
the impact of ASU No. 2010-06 on its consolidated financial statements. 

In June 2009, the FASB issued SFAS No. 167, Amendments to FASB Interpretation No. 46(R)(SFAS No. 167).  SFAS No. 167 was issued to address the effects on certain provisions of FASB 
Interpretation No. 46 (revised December 2003), Consolidation of Variable Interest Entities(FIN 46(R)), as a result of the elimination of the qualifying special-purpose entity concept and constituent 
concerns about the application of certain key provisions of FIN No. 46 (R), including those in which the accounting and disclosures under the interpretation do not always provide timely and useful 
information about an enterprise’s involvement in a variable interest entity.  SFAS No. 167 is effective for an entity’s first annual reporting period that begins after November 15, 2009.  The adoption of 
SFAS No. 167 in not expected to have a significant effect on the consolidated financial statements.

In April 2009, the FASB issued FSP SFAS 141 (R)-1, Recognition (FSP SFAS 141 (R)-1) to provide further guidance on assets acquired and liabilities assumed in a business combination that arise from 
contingencies that would be within the scope of SFAS 141(R), Business Combinations (SFAS 141(R)), if not acquired or assumed in a business combination, except for assets or liabilities arising from 
contingencies that are subject to specific guidance in SFAS 141 (R).  FSP SFAS 141 (R)-1 is effective for assets or liabilities arising from contingencies in business combinations for which the acquisition 
date is on or after the beginning of the first annual reporting period beginning on or after December 15, 2008.  The adoption of FSP SFAS 1414 (R)-1, effective January 1, 2009, is not expected to impact the 
Company’s consolidated financial statements. 

In December 2007, the FASB issued FASB Statement of Financial Accounting Standards No. 160 (“SFAS 160”) clarifying the manner in which entities present non-controlling interests in consolidated 
financial statements.  SFAS 160 is effective for fiscal years beginning after December 15, 2008, and early adoption is prohibited.  The Company has not yet determined the effect, if any, of this new 
standard on its consolidated financial position and results of operations.

In December 2007, the FASB issued FASB Statement of Financial Accounting Standards No. 141R (“SFAS 141R”) clarifying the manner in which entities record business combinations in consolidated 
financial statements.  SFAS 141R is effective for fiscal years beginning after December 15, 2008, and early adoption is prohibited.  The Company has not yet determined the effect, if any, of this new 
standard on its consolidated financial position and results of operations.

In October 2008, the FASB issued FSP SFAS No. 157-3, Determining the Fair Value of a Financial Asset When the Market for That Asset Is Not Active (SFAS 157-3), which clarifies the application of 
SFAS 157 in an inactive market and illustrates how an entity would determine fair value when the market for a financial asset is not active. SFAS 157-3 is effective immediately and applies to prior periods 
for which financial statements have not been issued, including interim or annual periods ended on or before December 30, 2008. The implementation of SFAS 157-3 did not have an impact on the 
Company’s consolidated financial statements. 
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In March 2008, the FASB issued SFAS No. 161, Disclosures about Derivative Instruments and Hedging Activities—an amendment of FASB Statement No. 133 (SFAS 161). SFAS 161 requires entities 
that utilize derivative instruments to provide qualitative disclosures about their objectives and strategies for using such instruments, as well as any details of credit-risk-related contingent features 
contained within derivatives. SFAS 161 also requires entities to disclose additional information about the amounts and location of derivatives located within the financial statements, how the provisions 
of SFAS 133 have been applied, and the impact that hedges have on an entity’s financial position, financial performance, and cash flows. SFAS 161 is effective for fiscal years and interim periods 
beginning after November 15, 2008. The Company is currently in the process of assessing the impact that SFAS 161 will have on the disclosures in the consolidated financial statements. 

In February 2008, the FASB issued FSP SFAS No. 157-2, Effective Date of FASB Statement No. 157 (SFAS 157-2), which delayed the effective date of SFAS 157 for most nonfinancial asset and 
nonfinancial liabilities until fiscal years beginning after November 15, 2008 (fiscal year 2009 for the Company). The Company does not expect the adoption of SFAS 157 for nonfinancial assets and 
liabilities will have a material impact on its consolidated financial statements.

NOTE 4 – NOTES RECEIVABLE 

Notes receivable are comprised of the following categories at December 31, 2008, and 2007:

As of December 31, 2008 and 2007, all notes receivable carried fixed rates of interest.  The notes were pledged to secure borrowings.  All notes were classified as held in portfolio.  As of December 31, 2008, 
the Company did not believe that an impairment reserve was required on notes receivable.

NOTE 5 – INVESTMENTS IN REAL ESTATE 

At December 31, 2008 and 2007, investments in real estate were comprised of the following:

In the fourth quarter of 2007, the leased real estate portfolio met the Company’s requirements to be classified as held for sale and was classified as held for sale at December 31, 2007.  The portfolio was 
sold in February 2008.

NOTE 6 –PROPERTY, PLANT AND EQUIPMENT 

Property, plant and equipment is depreciated straight-line over the shorter of its useful life or lease term, and consists of: 
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    December 31,  
    2008     2007  
    (dollars in thousands)  
Commercial real estate notes  $ 52   $ 370 
Other notes    -     242 
   $ 52   $ 612 

    December 31,  
    2008     2007  
Commercial Real Estate:   (dollars in thousands)  

Properties under capital leases  $ -   $ 13,338 
Land, building and improvements    -     8,463 
Less: Accumulated depreciation    -     (2,143)

   $ -   $ 19,658 

    At December 31,  
    2008     2007  
    (dollars in thousands)  
Land and buildings  $ 1,942   $ 1,942 
Leasehold improvements    4,850     5,035 
Furniture, fixtures and equipment    8,420     8,996 
Construction-in-progress    373     201 
     15,585     16,174 
Less accumulated depreciation and amortization    (7,332)    (5,971)
   $ 8,253   $ 10,203 
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In the years ended December 31, 2008 and 2007, the Company recorded an impairment loss of $1.0 million and $0.2 million, respectively, related to the leasehold improvements and equipment on certain 
company-owned restaurant locations. 

NOTE 7 – GOODWILL AND OTHER INTANGIBLE ASSETS 

Primarily as a result of the acquisitions of Fatburger and DAC, the Company has goodwill in the amount of $8.0 million and investments in intangible assets of $4.1 million.  Since its acquisition by the 
Company, Fatburger has experienced operating losses and has conducted its operations with limited liquidity.  The Company believes that these conditions are temporary in nature, however, during 2008, 
the Company recognized impairment losses on its recorded goodwill and intangible assets of $0.6 million and $0.5 million, respectively.  In December 2007, the Company recognized an impairment of 
goodwill from Centrisoft in the amount of $1.0 million.  As of December 31, 2008 and 2007, the Company was not aware of any events or changes in circumstances that would require the additional 
impairment of the recorded goodwill.

Net intangible assets, other than goodwill, included franchise agreements, leasehold interests, and sales contracts.  Summarized information for acquired intangible assets, other than goodwill, is as 
follows (dollars in thousands):

Trademarks, which have indefinite lives, are not subject to amortization.  All other intangible assets are amortized using the straight-line method over the estimated useful lives of the assets of five to 
fifteen years.  Amortization expense was $0.3 million for each of the years ended December 31, 2008 and 2007.  Estimated amortization expense for the five succeeding years is as follows (dollars in 
thousands):

The recorded values of goodwill and other intangible assets may become impaired in the future.  The determination of the value of such intangible assets requires management to make estimates and 
assumptions that affect the consolidated financial statements.  Potential impairments to intangible assets are assessed when there is evidence that events or changes in circumstances indicate that the 
carrying amount of an asset may not be recovered.  This assessment is based on the operational performance of acquired businesses, market conditions and other factors including future events.  Any 
resulting impairment loss could have an adverse impact on the results of operations of the Company.
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    December 31,  
    2008     2007  
    (dollars in thousands)  
Franchise agreements  $ 1,162   $ 1,162 
Other intangible assets    562     1,018 

Total amortized intangible assets    1,724     2,180 
Less:  accumulated amortization    (1,127)    (1,165)

Net amortized intangible assets    597     1,015 
               
Trademarks    3,471     3,971 
               

Total intangible assets  $ 4,068   $ 4,986 

2009   341
2010   256
2011   -
2012   -
2012   -
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NOTE 8 – INVENTORIES 

Inventories consist of the following:

NOTE 9 – OTHER ASSETS 

Other current assets consist of the following:

Other assets consist of the following:

NOTE 11 – BORROWINGS AND NOTES PAYABLE 

Borrowings at December 31, 2008 and 2007 consist of various notes payable, a line of credit, and mortgage debt.  Proceeds from the various credit facilities are used primarily for the acquisition of real 
estate and restaurant facilities.

Following is information about borrowings:
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    December 31,  
    2008     2007  
    (dollars in thousands)  
             
Raw materials   $ 2,097    $ 1,565 
Work in progress     366      772 
Finished goods     501      168 
Total inventories   $ 2,964    $ 2,505 

    December 31,  
    2008     2007  
    (dollars in thousands)  
Prepaid expenses    294     534 
Other    -     2 
Total  $ 294   $ 536 

    December 31,  
    2008     2007  
    (dollars in thousands)  
Security deposits  $ 471   $ 646 
Capitalized finance fees    202     269 
Software Costs    -     879 
Other    139     93 
Total  $ 812   $ 1,887 

    2008     2007  
    (dollars in thousands)  
Average amount outstanding during the year  $ 18,695   $ 17,726 
Maximum month-end balance outstanding during the year  $ 31,291   $ 19,269 
Weighted average rate:              

During the year    13.3%    14.6%
At end of year    13.9%    14.5%
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At December 31, 2008 and 2007, borrowings and notes payable consist of the following:
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    December 31,  
    2008     2007  
    (dollars in thousands)  
Borrowings by Fog Cutter Capital Group, Inc.:            
             
Note payable to a lender in the original amount of $3,927,310, secured by the Company’s interest in an LLC owned by the Company which holds the 
Company’s real estate lease portfolio.  The note bears interest at a fixed rate of 18.0%, plus a monthly loan fee of 0.8333% which is added to the 
principal.  Interest is due monthly in arrears.  The note was due in 2008 and was repaid in full.    -     3,982 
               
Note payable to a lender in the original amount of $3,391,490, secured primarily by the Company’s stock in DAC and the Company’s investment in one 
property in Barcelona, Spain.    The note bears interest at a fixed rate of 24.0%.  Interest is due monthly in arrears.  The note was due in 2008 and was 
extended subsequent to year end.    1,671     3,391 
               
Note payable to a lender in the original amount of $2,500,000, originally secured by the Company’s interest in a certain Variable Interest Entity in 
Barcelona, Spain.  During 2008 the note was restructured and secured by the assets of two Fatburger restaurants. The note bears interest at a fixes rate of 
24%.  Interest is due monthly in arrears.  The note was due in 2008 and was extended subsequent to year end..    1,070     2,500 
               
Note payable to a lender in the original amount of $3,600,000 secured primarily by the Company’s stock in DAC and the Company’s investment in 
Fatburger.    The note bears interest at a fixed rate of 24.0%.  Interest is due monthly in arrears.  The note is due in 2008 and was extended subsequent to 
year end.    3,600     - 
               
Borrowings by Variable Interest Entities:              
               
Note payable to a financial institution in the original amount of approximately $1,005,000, secured by real estate in Barcelona, Spain.  The note bore 
interest at the EURIBOR plus 2.0%.  Interest was due monthly in arrears. The note was due in 2021.  This loan was non-recourse to the Company was was 
eliminated in 2008 when the Company abandoned its investment in the VIE    -     1,005 
               
Borrowings by DAC International, Inc.:              
               
Note payable to a financial institution in the original amount of $96,000, secured by certain business assets of DAC International.  The note bears interest 
at 6.5% and requires monthly payments of principal and interest in the amount of $2,942.30 and matures in 2011.    81     - 
               
Line of credit payable to a financial institution in the original amount of $750,000, secured by the general business assets of DAC International.  The line 
of credit bears interest at the Wall Street Journal prime rate plus 0.75%.  Interest is due monthly in arrears.  This line of credit is due in 2009 and was paid in 
full subsequent to year end.    750     500 
               
Borrowings by Centrisoft Corporation:              
               
Notes payable to various lenders in the original amount of $658,000.  The notes have matured and are subordinate to debt owed by Centrisoft to the 
Company.  The notes bear interest at fixed rates ranging between 5.5% and 12.0%, which is accrued monthly. The notes were non-recourse to the 
Company and were eliminated in 2008 when the Company foreclosed on Centrisoft’s assets (See Note 24)    -     658 
               
Notes payable by Fatburger:              
               
Mortgage loan with a commercial bank in the original amount of $553,000, secured by land and building at one restaurant location in Nevada.  The note 
bears interest at a fixed rate of 6.50% for the first five years of the loan, during which time principal and interest is due in equal monthly installments of 
$3,492.  The loan matures in June 2015.    529     536 
               
Mortgage loan with a commercial bank in the original amount of $900,000, secured by land and building at one restaurant location in Nevada.  The note 
bears interest at a fixed rate of 6.50% for the first five years of the loan, during which time principal and interest is due in equal monthly installments of 
$5,689.  The loan matures in June 2035.    862     874 
               
Note payable with a financial institution in the original amount of $4,785,000 secured by fixtures and equipment of 22 restaurant locations in California and 
Nevada. The note bears interest at the 3-month London Interbank Offered Rate plus 3.95%, adjusted monthly. Principal and interest is due in monthly 
payments through October 2014.  As of December 31, 2008, monthly payment approximated $61,000.  At December 31, 2008 and 2007, Fatburger was in 
violation of two covenants related to this loan.    3,325     3,723 
               
Note payable to a financial institution in the original amount of $290,000, secured by fixtures and equipment at one restaurant located in California.  The 
note bears interest at a fixed rate of 6.93%.  Principal and interest are due in equal monthly installments of $4,367 through August 2010.  At December 31, 
2008 and 2007, Fatburger was in violation of two covenants related to this loan.    88     125 
               
Note payable with a financial institution in the original amount of $351,000, secured by fixtures and equipment at one restaurant location in California.  The 
note bears interest at a fixed rate of 8.31%.  Principal and interest is due in equal monthly installments of $5,769 through January 2013, at which time all 
remaining principal is due.  At December 31, 2008 and 2007, Fatburger was in violation of two covenants related to this loan.    276     313 
               
Note payable with a financial institution in the original amount of $382,500, secured by fixtures and equipment at one restaurant location in 
Pennsylvania.  The note bears interest at a fixed rate of 6.90%.  Principal and interest is due in equal monthly installments of $5,754 through May 2011.    163     218 
               
Note payable to a former franchisee in the original amount of $206,000, secured by fixtures and equipment at one restaurant location in Pennsylvania.  The 
note was due in December 2007 and bears interest at a fixed rate of 8.0%.    166     206 
               
Note payable to a former franchisee in the original amount of $336,000, secured by fixtures and equipment at one restaurant location in California.  The 
note requires 19 principal only payments of 17,692 with the final payment due in April 2010.    348     - 
               
Note payable with a financial institution in the original amount of $95,000, secured by equipment at various restaurant locations in California and 
Nevada.  The note bears interest at a fixed rate of 9.30%.  Principal and interest is due in equal monthly installments of $3,110 through May 2010. .    49     81 
               
Mandatory redeemable preferred stock (the “Series B Preferred”) issued by Fatburger to a third party on August 15, 2003.  The Series B Preferred is 
redeemable by Fatburger for $1.5 million at any time, but must be redeemed by August 15, 2009.  Under certain circumstances, the Series B Preferred 
shareholders may convert their shares into the common stock of Fatburger in an amount equal to the redemption price based upon the fair value of the 
common stock at the time of conversion.  The Series B Preferred is entitled to dividends from Fatburger equal to 2.5% per annum of the redemption 
price.  The Series B Preferred does not have voting rights.  Based upon the Company’s carrying value, the effective interest rate is 18.2%    1,352     1,157 
   $ 14,330   $ 19,269 
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At December 31, 2008, the contractual maturities of borrowings and notes payable are approximately as follows (dollars in thousands): 

At December 31, 2008 and 2007, Fatburger was not in compliance with all obligations under the agreements evidencing its indebtedness, as defined in the applicable agreements, due to its failure to meet 
the prescribed fixed charge coverage ratio and the prescribed debt-coverage ratio in three notes payable.  In addition, Fatburger was in payment default on these loans at December 31, 2008.  The lender 
subsequently issued a waiver of the covenant violations for December 31, 2007.  As such, on our Consolidated Statements of Financial Condition, $3.9 million of long-term debt that was classified as long-
term at December 31, 2007 has been re-classified as current as of December 31, 2008. 

NOTE 12 – LEASES 

In February 2008, the Company sold a wholly-owned subsidiary, Fog Cap Retail Investors LLC (“FCRI”), which held the Company’s leased real estate portfolio.  At the time of the sale, FCRI leased 72 
free-standing, retail locations ranging from 4,500-7,000 square feet each. Of the 72 leases, 32 were on terms and conditions that required capitalization of the obligation which resulted in an $11.2 million net 
investment in real estate and a capital lease obligation of $10.0 million.  The remaining 40 leases were classified as operating leases. At December 31, 2007, the leased real estate portfolio was classified as 
held for sale.
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Year Ending December 31:      
2009     14,330 

    $ 14,330 
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In October 2006, the Company acquired an aircraft through a capital lease and recorded an asset of $1.8 million under property, plant, and equipment, with a related capital lease obligation of $1.8 
million.  Under the terms of the lease, we paid $6,409 per month from October 2006 to July 2008.  Thereafter, we are obligated to pay $36,021 per month for the lease.  After August 1, 2008 we have the 
option to purchase the aircraft for $2.0 million, and we are required to purchase the aircraft for that amount by July 31, 2009.  The Company did not complete the purchase of the aircraft at the maturity date 
of the lease, but is continuing to make the required monthly payments against the purchase price.

Assets held under capital leases are summarized as follows:

Future minimum lease payments required under capital leases that have initial or remaining non-cancelable lease terms in excess of one year at December 31, 2008, are as follows (dollars in thousands): 

Rental expense for all operating leases for the fiscal year ended December 31, 2008 and 2007 was $5.0 million and $5.0 million, respectively.  Future minimum lease payments required under operating leases 
that have initial or remaining non-cancelable lease terms in excess of one year at December 31, 2008, are as follows (dollars in thousands): 

NOTE 13 – ACCOUNTS PAYABLE AND ACCRUED LIABILITIES 

Accounts payable and accrued liabilities consisted of the following: 

Filer: Fog Cutter Capital Group Form Type: 10-K Period: 12/31/08 Job Number: 10-K 12-31-2008 Rev: 0 Sequence: 57

Submission: Document Name: form10k.htm Saved: 3/29/2010 14:59:35 Printed: 3/29/2010 15:03:26

EDGARfilings Description: Fog Cutter Capital Group 10-K 12-31-2008 Kyle Buchanan Created using EDGARizer

Index

    December 31,  
    2008     2007  
    (dollars in thousands)  
             
Real estate properties  $ -   $ 13,338 
Property, plant and equipment    2,115     2,519 
Less accumulated depreciation and amortization    (632)    (2,972)
Net capital lease assets  $ 1,483   $ 12,885 

   
Minimum Lease 

Payments (1)  
2009  $ 1,973 
Total  $ 1,973 

  (1) The amount of imputed interest to reduce the minimum lease payments to present value is 
$46,000 using an effective interest rate of approximately 4.4%.

   
Minimum Lease 

Payments  
2009  $ 3,920 
2010    3,556 
2011    3,354 
2012    3,028 
2013    2,263 
Thereafter    7,742 
Total  $ 23,863 

    December 31, 2008     December 31, 2007  
    (dollars in thousands)  
Accounts payable   $ 8,439    $ 9,075 
Sales deposits     1,228      1,478 
Accrued wages, bonus and commissions     693      614 
Other     7,126      2,093 
Total accounts payable and accrued liabilities   $ 17,486    $ 13,260 
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NOTE 14 – DIVIDENDS 

No dividends were declared or paid in the year ended December 31, 2008 or 2007.

NOTE 15– INCOME TAXES 

As of December 31, 2008, the Company had, for U.S. Federal tax purposes, a net operating loss ("NOL") carry forward of approximately $80.6 million, including $11.4 million relating to Fatburger.  The 
Company's NOL begins to expire in 2018.  Fatburger’s NOL began to expire in 2004. 

The Fatburger NOL is generally subject to an annual limitation under the Internal Revenue Code of 1986, Section 382, Limitation on Net Operating Loss Carryovers and Certain Built-In Losses 
Following Change in Control.  In addition, to the extent the Fatburger  NOL is utilized, the recognition of the related tax benefits on certain of the NOLs utilized would first reduce goodwill related to the 
Fatburger acquisition, then other non-current intangible assets related to that acquisition, and then income tax expense in accordance with Statement on Financial Accounting Standards No. 109, 
Accounting for Income Taxes.

United States tax regulations impose limitations on the use of NOL carry forwards following certain changes in ownership.  If such a change were to occur with respect to the Company, the limitation 
could significantly reduce the amount of benefits that would be available to offset future taxable income each year, starting with the year of ownership change.  To reduce the likelihood of such ownership 
changes, the Company established a Shareholder Rights Plan dated as of October 18, 2002, which discourages, under certain circumstances, ownership changes which would trigger the NOL limitations. 

During the year ended December 31, 2007, the Company determined that it was more likely than not that certain NOL carryovers would be available to offset prior taxable income.  As a result, the Company 
recognized an income tax benefit of $4.4 million and reduced the deferred tax liability by the same amount.

The provision (benefit) for income taxes includes the following:

A reconciliation of the U.S. federal statutory rate to the effective tax rate on the income or loss from continuing operations, stated as a percentage of pretax income or loss, is as follows: 
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    Year Ended December 31,  
    2008     2007  
Current provision:            

Federal  $ -   $ - 
State    -     - 

Total current provision    -     - 
               
Deferred provision:              

Federal    (5)    (4,390)
State    57     - 

Total deferred provision    52     (4,390)
Total provision (benefit) for income taxes  $ 52   $ (4,390)

    Year Ended December 31,  
    2008     2007  
U.S. federal statutory rate    (35.0)%    (35.0)%
State taxes, net of federal benefit    (3.2)    (5.5)
Expiration of subsidiary’s NOL carryforward    8.3     - 
Non-deductible compensation expense    9.5     5.3 
Other    0.2     0.2 
Valuation allowance    19.7     4.9 
Effective tax rate    (0.5)%    (30.1)%
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The tax effects of temporary differences and carry forwards resulting in deferred income taxes are as follows:

Given the lack of sufficient earnings history, management does not believe it is appropriate to recognize a deferred tax asset at this time. 

NOTE 16 – COMMITMENTS, CONTINGENCIES AND OFF-BALANCE SHEET RISK 

Warlick Complaints
On October 16, 2006, Fatburger Holdings, Inc., Fatburger Corporation and Fatburger North America, Inc. filed suit against Keith A. Warlick (“Warlick”) the former Chief Executive Officer of Fatburger 
Holdings, Inc. and Fatburger Corporation. Warlick’s employment with Fatburger was terminated on September 21, 2006 by resolution of the board of directors of Fatburger Holdings, Inc. The Fatburger 
companies initiated the lawsuit to recover damages from Warlick arising from wrongful acts and conduct during and after his employment, and are asserting claims for:  breach of contract, breach of duty 
of loyalty, breach of fiduciary duty, conversion – embezzlement; fraud/commencement; intentional interference with contractual relations, and equitable indemnity.  Warlick filed an answer to the lawsuit 
denying the allegations and included a Cross-complaint against Fatburger Holdings, Inc., Fatburger Corporation, Fatburger North America, Inc., Fog Cutter Capital Group, Inc., and Andrew Wiederhorn 
(“Cross-Defendants”), for breach of contract, employment discrimination based on race and retaliation, wrongful termination and defamation – slander without any specification of damages.  On a motion 
filed by the Cross-Defendants, the Court dismissed Warlick’s cross-claim for employment discrimination based on race and retaliation.  In October 2009, the parties reached an agreement in principal to 
settle all claims and cross-claims alleged in this lawsuit and the settlement was completed on March 5, 2010.  The settlement did not have a material effect on the consolidated statement of financial 
condition or the consolidated statement of operations of the Company.

On February 6, 2007, Warlick, his wife, and a limited liability company controlled by Warlick, each of whom is a minority shareholder of Fatburger Holdings, Inc., filed a complaint against various Fatburger 
entities, the Company, Andrew Wiederhorn, and members of the Fatburger board of directors. The complaint alleges fraud, negligent misrepresentation against Wiederhorn and the Company, and breach 
of contract and breach of fiduciary duty against all the defendants, related to business transactions which the plaintiff’s allege were not in the best interests of Fatburger Holdings, Inc., or the plaintiff 
minority shareholders. The defendants disputed the allegations of the lawsuit and vigorously defended against the claims.  In October 2009, the parties reached an agreement in principal to settle all claims 
alleged in this lawsuit and the settlement was completed on March 5, 2010.  The settlement did not have a material effect on the consolidated statement of financial condition or the consolidated statement 
of operations of the Company.

Shareholder Derivative Complaint
On July 6, 2004, Jeff Allen McCoon, derivatively on behalf of the Company, filed a lawsuit in the Circuit Court for the State of Oregon (Multnomah County case number 0407-06900) which named the 
Company and all of its directors as defendants.  In January 2006, the Circuit Court dismissed the entire derivative lawsuit, ruling that Mr. McCoon was unfit to represent the Company’s shareholders.  Mr. 
McCoon filed an appeal to this ruling. In December 2006, the Company reached a settlement with the plaintiff in which the Company agrees to pay $125,000 in legal fees and is released from further liability 
under this complaint.  The settlement agreement was accepted by the court on January 2, 2007, and Fog Cutter paid the settlement on January 24, 2007. 

Other litigation
The Company is involved in various other legal proceedings occurring in the ordinary course of business which management believes will not have a material adverse effect on the consolidated financial 
condition or operations of the Company.

Liquidity
The sale of investments is considered to be a normal, recurring part of operations and management expects these transactions, together with cash from operations of Fatburger and DAC, will generate 
adequate cash flow to meet the Company’s liquidity needs for the 2009 fiscal year. 
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    December 31,  
    2008     2007  
    (dollars in thousands)  
Deferred Tax Assets:            

Loss carry forwards  $ 33,463   $ 38,814 
Deferred income    1,067     2,153 
Impairment of assets    4,556     2,558 
Other    1,408     765 

Subtotal    40,494     44,290 
Valuation allowance    (40,494)    (44,290)
Net deferred tax asset  $ -   $ - 
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Dividends
The Company does not have a fixed dividend policy, and may declare and pay new dividends on common stock, subject to financial condition, results of operations, capital requirements and other factors 
deemed relevant by the Board of Directors.  One factor the Board of Directors may consider is the impact of dividends on the Company’s liquidity.  No dividends have been declared or paid in 2007 or 
2008.

Fatburger Debt Covenant
At December 31, 2008, Fatburger had not made all of the required payments on indebtedness with an outstanding principal balance of $3.9 million.  As a result, the lender had declared the indebtedness in 
default and has accelerated the maturity date of the entire balance.

In addition to the payment default, at December 31, 2008 and 2007, Fatburger was not in compliance with all obligations under the agreements evidencing its indebtedness, as defined in the applicable 
agreements, due to its failure to meet the prescribed fixed charge coverage ratio and the prescribed debt-coverage ratio in three notes payable.  The lender subsequently issued a waiver of the covenant 
violations for December 31, 2007, but did not waive the covenant violations as of December 31, 2008.  As a result of the default, the Consolidated Statement of Financial Condition for the year ended 
December 31, 2008 includes $3.9 in debt re-classified as short-term. 

Fatburger operations
The Company expects that Fatburger will require capital resources and have negative cash flow in the near term while it pursues a growth strategy through developing additional franchisee and Company-
owned restaurants.  Fatburger development involves substantial risks that the Company intends to manage; however, it cannot be assured that present or future development will perform in accordance 
with the Company’s expectations or that any restaurants will generate the Company’s expected returns on investment.  The Company’s inability to expand Fatburger in accordance with planned 
expansion or to manage that growth could have a material adverse effect on the Company’s operations and financial condition.  In addition, if Fatburger or its franchisees are unsuccessful in obtaining 
capital sufficient to fund this expansion, the timing of restaurant openings may be delayed and Fatburger’s results may be harmed. 

Related Party Transactions

In July 2006, the Company accepted an assignment of a fractional interest lease, between NetJets Services Inc. and an entity controlled by Chief Executive Officer, Andrew A. Wiederhorn, for the lease of 
a 6.25% undivided interest in an aircraft. The lease expires in December 2010; however, the Company has the right to terminate the lease with 90 days notice beginning in December 2008.  The lease was 
subsequently terminated in 2009.  The Board of Directors was aware of the relationship and approved the  assignment of the fractional lease. 

In October 2006, the Company acquired an aircraft through a capital lease from and entity in which Mr. Wiederhorn has a 25% ownership interest. Under the terms of the lease, the Company paid $6,409 
per month for the lease from October 2006 to July 2008.  From August 2008 through the end of the lease the Company is required to pay $36,021 per month.  After August 1, 2008 the Company has the 
option to purchase the aircraft for $2.0 million, and is required to purchase the aircraft for that amount by July 31, 2009.  A portion of the lease payments is being applied toward the purchase price.  The 
Company did not complete the purchase of the aircraft at the maturity of the lease, but is continuing to make monthly lease payments against the purchase price. 

Other
In order to facilitate the development of franchise locations Fatburger has, on rare occasions, guaranteed the annual minimum lease payments of restaurant sites owned and operated by 
franchisees.  However, at December 31, 2008 there were no such guarantees in place.

The Company has various operating leases for office and retail space which expire through 2015.  The leases provide for varying minimum annual rental payments including rent increases and free rent 
periods.  Future minimum rental payments under non-cancelable operating leases with initial or remaining terms of one year or more total approximately $20.7 million as of December 31, 2008. 

Management may utilize a wide variety of financial techniques to assist in the management of currency risk, including currency swaps, options, and forwards, or combinations thereof.  No such currency 
hedging techniques were in use as of December 31, 2008.

There were no other off balance sheet arrangements in place as of December 31, 2008.
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NOTE 17 – ARRANGEMENTS WITH SENIOR OFFICERS 

The Company has employment agreements with Andrew A. Wiederhorn (as Chief Executive Officer), and R. Scott Stevenson (as Senior Vice President and Chief Financial Officer) (each an “Executive” 
and collectively, the “Executives”). 

The latest employment agreement with Mr. Wiederhorn was effective June 1, 2006.  The employment agreement provides for an initial three-year term commencing June 1, 2006, which is automatically 
renewable for successive two-year terms unless either party gives written notice of termination to the other at least 180 days prior to the expiration of the then-current employment term.  The employment 
agreement with Mr. Wiederhorn provides for a base salary of not less than $350,000 annually, plus an annual bonus, which is typically paid in quarterly installments, as determined by the Compensation 
Committee of the Board of Directors.

The latest employment agreement with Mr. Stevenson was effective June 1, 2006.  The employment agreement provides for an initial two year term commencing June 1, 2006, which is automatically 
renewable for successive one year terms unless either party gives written notice of termination to the other at least 60 days prior to the expiration of the then-current employment term.  The employment 
agreement with Mr. Stevenson provides for a base salary of not less than $175,000 annually, plus an annual bonus as determined by the Compensation Committee of the Board of Directors. 

The Company incurred salary and bonus expenses of $4.8 million and $2.8 million, respectively, for the years ended December 31, 2008, and 2007, relating to the Executives under employment agreements 
in effect at that time.

Prior to the passage of the Sarbanes-Oxley Act of 2002, Mr. Wiederhorn’s employment agreement allowed him to borrow a specified maximum amount from the Company to purchase shares of common 
stock.  Under this program, on February 21, 2002, the Company loaned Mr. Wiederhorn $175,000 to finance the purchase of common stock.  This loan was full recourse to Mr. Wiederhorn and was secured 
by all of Mr. Wiederhorn’s rights under his employment agreement.  At Mr. Wiederhorn’s direction (in accordance with the terms of his employment agreement), on February 21, 2002, the Company also 
loaned a limited partnership controlled by Mr. Wiederhorn’s spouse (the “LP”) $687,000 to finance the purchase of common stock.  The loan was secured by the membership interests of two limited 
liability companies owned by the LP.  The limited liability companies each own a parcel of real property in Oregon and have no liabilities.  At the time of the loan, the real property had an appraised value 
of $725,000.  The loan was also guaranteed by Mr. Wiederhorn.  The common stock purchased with the proceeds of these loans did not serve as security for the loans.  The loans bore interest at the prime 
rate, as published in the Wall Street Journal, which interest was added to the principal annually.

The total amount of loans receivable from Mr. Wiederhorn in the amount of $1.1 million, including compounded interest, was repaid in full on February 21, 2008. 

Effective October 15, 2009, the Board of Directors approved the terms of an employment agreement with Mr. Berchtold.  The agreement provides for an initial term of one year , which is automatically 
renewable for successive one year terms unless either party gives written notice of termination to the other at least 60 days prior to the expiration of the then-current employment term.  The employment 
agreement with Mr. Berchtold will provide for a base salary of not less than $175,000 annually, plus an annual bonus as determined by the Compensation Committee of the Board of Directors. 

NOTE 18 – STOCK OPTIONS AND RIGHTS 

The Company has a non-qualified stock option plan (the “Option Plan”) which provides for options to purchase shares of the Company's common stock.  The maximum number of shares of common stock 
that may be issued pursuant to options granted under the Option Plan is 3,500,000 shares.  Newly elected directors receive 5,000 vested options on the day they join the Board at an exercise price 
equivalent to the closing price on that day.  In addition, each independent director receives, on the last day of each quarter, an automatic non-statutory option grant to purchase 1,500 shares of common 
stock at 110% of the fair market value on that day.  Automatic grants vest one third on each of the first three anniversaries of the grant date and expire on the tenth anniversary of the grant 
date.  Resigning directors have the right to exercise any options that are vested at the date of resignation for a period of one year. 

The Company adopted SFAS 123R effective January 1, 2006.  The Company expensed $1.1 million in share based compensation for the year ended December 31, 2008, and $2.0 million for the year ended 
December 31, 2007.

There were no options granted with exercise prices below the market value of the stock at the grant date.  All outstanding options at December 31, 2008 had no intrinsic value because the Company’s 
stock price was lower than all option exercise prices.  A summary of the Company’s stock options as of and for the year ended December 31, 2008, and 2007 is presented below: 
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    2008     2007  

    Shares    

Weighted Average 
Exercise

Price     Shares    

Weighted Average 
Exercise

Price  
Outstanding at beginning of year    3,246,333   $ 1.57     2,762,000   $ 1.45 
Granted    18,000   $ 0.57     638,000   $ 2.40 
Exercised    -   $ -     -   $ - 
Cancelled/forfeited    (283,500)  $ 2.12     (153,667)  $ 2.80 
Outstanding at end of year    2,980,833   $ 1.51     3,246,333   $ 1.57 

                             
Exercisable at end of year    1,809,167   $ 1.44     914,500   $ 1.49 
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On October 18, 2002, the Company declared a distribution of one right (a "Right") to purchase one one-tenth of a share of its common stock for each outstanding share of common stock, payable to the 
stockholders of record on October 28, 2002.

NOTE 19 – ACQUISITION OF TREASURY STOCK 

In December 2007, the Company acquired 2,500 shares of its common stock from the Fog Cutter Long-Term Vesting Trust (the “Trust”).  The Trust was established in 2000 for the benefit of our employees 
and directors to raise their ownership in the Company.  In March 2007, the Trust distributed all allocated shares to the beneficiaries.  In December 2007, the Trust transferred its remaining 2,500 shares to 
the Company, and in exchange, the Company will pay the remaining wrap-up costs of the Trust.  As a result of this transaction, the Company recorded treasury stock of $2,500. 

NOTE 20 – VARIABLE INTEREST ENTITIES 

The Company loaned $10.3 million to two related Spanish entities formed to purchase, reposition and sell apartment buildings in Barcelona, Spain.  Under the terms of the loans, the investment met the 
definition of a Variable Interest Entity (“VIE”) under FASB Interpretation No. 46 (“FIN 46”) and the Company was deemed to be the primary beneficiary of the VIE.  As a result, the assets, liabilities, and 
results of operations of the VIE have been consolidated into the accompanying consolidated financial statements as of December 31, 2007. 

In September 2008, the Company sold one investment property in Barcelona, Spain held through the VIE.  We received cash proceeds of approximately $4.5 million and recorded a loss on the sale of 
approximately $0.6 million.  Approximately $3.2 million of the cash proceeds were used to partially repay two outstanding notes payable.  The Company determined that the value of the remaining 
apartment property in Spain held by the VIE was less than the secured debt of the VIE.  As a result, the Company recorded impairment losses on this property equal to its net carrying value and no longer 
consolidates the assets and liabilities of the VIE as of December 31, 2008.

Neither the creditors nor the other beneficial interest holders had recourse to the Company with regard to these investments and, as a result, the Company had no additional exposure to loss on this 
investment as of December 31, 2008.

NOTE 21 — ACCUMULATED OTHER COMPREHENSIVE INCOME (LOSS) 

There were no components of other comprehensive income as of December 31, 2008 or 2007.

NOTE 22 - ESTIMATED FAIR VALUE OF FINANCIAL INSTRUMENTS 

The Company has estimated fair value amounts using available market information and appropriate valuation methodologies.  However, considerable judgment is required to interpret market data to 
develop estimates of fair value.  Accordingly, the estimates presented herein are not necessarily indicative of the amounts that could be realized in a current market exchange.  The use of different market 
assumptions and/or estimation methodologies may have a material effect on the estimated fair value amounts.
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Range of
Exercise Prices     Shares    

Weighted Average
Remaining

Life    

Weighted Average
Exercise

Price  
$ 0.01 – 2.00     2,480,000     8.0   $ 1.32 
$ 2.01 – 4.00     500,833     8.5   $ 2.47 
Total      2,980,833     8.1   $ 1.51 

  
F-21



 

The methods and assumptions used to estimate the fair value of each class of financial instrument for which it is practicable to estimate that value are explained below: 

Cash and cash equivalents – The carrying amounts approximate fair values due to the short-term nature of these instruments. 

Notes Receivable – The fair value of notes receivable is based upon the present value of the expected cash flows from the notes. 

Borrowing and notes payable – The fair value of notes payable by Fatburger and Centrisoft is based on a comparison of the terms of those loans with market terms for similar loans at those dates.  The 
carrying value of the Company’s other borrowings approximate fair values due to the short-term nature of these instruments. 

Obligations under capital leases – The fair value of obligations under capital leases is estimated based on current market rates for similar obligations with similar characteristics. 

The fair value estimates presented herein are based on pertinent information available to management as of December 31, 2008 and 2007.  Although management is not aware of any factors that would 
significantly affect the estimated fair value amounts, such amounts have not been comprehensively revalued for purposes of these financial statements since that date, and therefore, current estimates of 
fair value may differ significantly from the amounts presented herein.

NOTE 23 – OPERATING SEGMENTS 

Operating segments consist of (i) restaurant operations conducted through Fatburger, (ii) manufacturing activities conducted through DAC International and (iii) real estate and financing activities. Each 
segment operates with its own management and personnel.  Beginning in 2006, the Company began allocating certain corporate expenses to Fatburger through a management fee.  This management fee is 
reflective of management’s increased involvement in the restaurant operations.  The Company began charging this fee to more closely represent the true costs of restaurant operations in the appropriate 
segment reporting.  The management fee is eliminated upon consolidation.  The following is a summary of each of the operating segments: 

Restaurant Operations
As of December 31, 2008, the Company owned approximately 82% of the voting control of Fatburger, which operates or franchises 91 hamburger restaurants located primarily in California and Nevada, as 
well as 11 other states, Canada, Dubai and China.  Franchisees currently own and operate 56 of the Fatburger locations.  Nine new franchise restaurants and one Company restaurant were opened and 
three franchise restaurants and eight corporate locations were closed during 2008.
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    December 31, 2008     December 31, 2007  

   
Carrying
Amount    

Estimated
Fair Value    

Carrying
Amount    

Estimated
Fair Value  

    (dollars in thousands)  
Assets:                        

Cash and cash equivalents  $ 390   $ 390   $ 1,131   $ 1,131 
Notes receivable    52     52     612     612 

Liabilities:                            
Borrowings and notes payable    14,330     14,330     19,269     19,269 
Obligations under capital leases    1,927     1,927     2,070     2,070 

    Year ended December 31,  
    2008     2007  
    (dollars in thousands)  
             
Company-owned restaurant sales   $ 30,720    $ 29,525 
Royalty revenue     2,230      2,072 
Franchise fee revenue     3,188      156 
Total revenue     36,138      31,753 
               
Cost of sales     (18,233)     (17,153)
Depreciation and amortization     (2,051)     (2,068)
Other general & administrative costs     (15,954)     (15,135)
Interest expense     (704)     (765)
Market value impairment reserves     (1,222)     (159)
Management allocation     (2,080)     (2,144)
Other non-operating loss     (1,708)     - 
Minority interest in losses     296      878 
Segment loss   $ (5,518)   $ (4,793)

               
Capital expenditures   $ 1,128    $ 1,885 
Segment assets     19,010      22,203 
Minority interests     365      300 
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Manufacturing Operations
The Company conducts manufacturing activities through its wholly-owned subsidiary, DAC International.  The Company assumed 100% voting control of DAC in November 2005 and began reporting 
the operations of DAC on a consolidated basis as of November 1, 2005.  DAC is a supplier of computer controlled lathes and milling machinery for the production of eyeglass, contact, and intraocular 
lenses.

Real Estate and Financing Operations
At December 31, 2008, the Company did not own any real estate.  At December 31, 2008, notes receivable had a carrying value of $52,000 and was secured by real estate. 
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    Year ended December 31,  
    2008     2007  
    (dollars in thousands)  
             
Manufacturing sales   $ 13,527    $ 11,581 
Cost of sales     (7,864)     (6,880)
Engineering and development     (1,145)     (981)
Depreciation and amortization     (104)     (88)
Other general & administrative costs     (3,080)     (2,605)
Interest expense     (44)     (37)
Other non-operating income     287      23 
Segment income   $ 1,577    $ 1,013 

               
Capital expenditures   $ 441    $ 85 
Segment assets     6,771      5,625 

    Year ended December 31,  
    2008     2007  
    (dollars in thousands)  
             
Rental income   $ -    $ - 
Operating expenses     (17)     (9)
Depreciation and amortization     -      (5)
Other general & administrative costs     -      (68)
Interest income     94      239 
Interest expense     (1,929)     (1,981)
Other non-operating (loss) income     (632)     2,058 
Market value impairment reserves     (1,724)     (3,564)
Equity in income of equity investees     217      - 
Segment loss   $ (3,991)   $ (3,330)

               
Capital expenditures   $ -    $ 127 
Segment assets     52      12,366 
Investment in equity investees     -      - 
Minority interests     -      401 
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Other non-operating loss for the year ended December 31, 2008 includes loss on sale of real estate ($0.6 million) and other non-operating expense ($0.1 million).  Other non-operating income for the year 
ended December 31, 2007 includes foreign currency gains ($1.0 million) and commission and other non-operating revenue ($1.0 million). 

Reconciliation to net loss

NOTE 24 – DISCONTINUED OPERATIONS 

In the fourth quarter of 2007, the leased real estate portfolio met the Company’s requirements to be classified as held for sale and was classified as held for sale at December 31, 2007.  The portfolio was 
sold in February 2008.  Prior to reclassification, the leased real estate portfolio was part of the Real Estate and Financing Operations segment. 

Prior to February 2007, the Company held a 51% ownership interest in George Elkins, a California commercial mortgage banking operation.  In December 2006, the Company reached an agreement to sell 
George Elkins to a third party and the sale closed in February 2007.  The Company received $2.9 million for its portion of the proceeds and recorded a gain on sale of $2.5 million.  As such, results from 
operations of George Elkins for the year ended December 31, 2007 have been classified as discontinued operations.  Prior to disposal, George Elkins was a reportable segment of the Company’s 
operations.
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    Year ended December 31,  
    2008     2007  
    (dollars in thousands)  
             
Segment loss from operations   $ (7,932)   $ (7,110)
Corporate expenses     (9,951)     (10,675)
Elimination of intercompany charges     2,649      3,264 
Income tax benefit     52      4,390 
Income (loss) from discontinued operations     2,933      (85)

Net loss   $ (12,249)   $ (10,217)

    Year Ended December 31  
    2008     2007  
    (dollars in thousands)  
Operating revenue  $ 610   $ 3,782 
Operating expenses    (240)    (1,356)
Depreciation and amortization    (39)    (445)
Operating margin    331     1,981 
               
General and administrative expenses    (7)    (366)
Interest expense    (157)    (939)
Market value impairment    -     - 
Gain on sale of real estate    4,247     - 
Other non-operating income    7     31 
Provision for income taxes    1     17 
Income from discontinued real estate operations  $ 4,422   $ 724 

               
Capital expenditures  $ -   $ 138 
Segment assets    -     11,404 

    Year ended December 31,  
    2008     2007  
    (dollars in thousands)  
             
Loan brokerage fees   $ -    $ 1,673 
Loan servicing fees     -      135 
Total revenue     -      1,808 
               
Depreciation and amortization     -      (4)
Other general & administrative costs     -      (1,711)
Interest income     -      1 
Other non-operating income     -      15 
Gain on sale of assets     -      2,492 
Minority interest in earnings     -      (37)
Segment income   $ -    $ 2,564 

               
Capital expenditures   $ -    $ - 
Segment assets     -      - 
Minority interests     -      - 
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In June 2008, the Company exercised its rights under a loan security agreement on loans to a consolidated subsidiary, Centrisoft Corporation (“Centrisoft”).  Pursuant to the security agreement, the 
collateral assets of Centrisoft were transferred to the Company in satisfaction of the loans.  Centrisoft has since ceased operations.  As of June 30, 2008, the Company no longer included Centrisoft as a 
consolidated subsidiary.  As of December 31, 2008, the carrying value of the assets acquired from Centrisoft was zero.

NOTE 25 – SUBSEQUENT EVENTS 

Restaurant openings and Closures
Subsequent to December 31, 2008, Fatburger has opened eleven additional franchise locations and closed three corporate and four franchise locations. 

Bankruptcy Proceedings

On April 6, 2009, certain controlled subsidiaries of Fog Cutter Capital Group Inc. filed voluntary petitions for relief under chapter 11 of the United States Bankruptcy Code (the "Chapter 11 Cases") in the 
United States Bankruptcy Court for the Central District of California – San Fernando Valley Division (the "Bankruptcy Court"). The entities involved and the case numbers assigned to the subsidiaries 
(collectively, the "Debtors") are as follows:

Fatburger Restaurants of California, Inc., Case No. 1:09-bk-13964-GM 

Fatburger Restaurants of Nevada, Inc., Case No.1:09-bk-13965-GM 

The Chapter 11 Cases are being jointly administered.  Since the Chapter 11 bankruptcy filing date, the Debtors have been operating their bankruptcy estates as "debtors in possession" under the 
jurisdiction of the Bankruptcy Court and in accordance with the applicable provisions of the Bankruptcy Code and orders of the Bankruptcy Court. 
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    Year ended December 31,  
    2008     2007  
             
             
Software sales   $ 128    $ 249 
Engineering and development     (158)     (444)
Depreciation and amortization     (182)     (445)
Other general & administrative costs     (215)     (593)
Interest expense     (491)     (1,141)
Other non-operating expense     (571)     (1,000)
Segment loss   $ (1,489)   $ (3,374)

               
Capital expenditures   $ -    $ - 
Segment assets     -      2,171 
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On or about November 3, 2009, the Debtors filed a joint plan of reorganization and related disclosure statement.  The Bankruptcy Court is currently considering the Debtors’ plan of reorganization. 

Borrowings

On June 26, 2009, certain Fatburger entities entered into two loan agreements in the total amount of $1.5 million.

Fatburger Restaurants of California, Inc, and Fatburger Restaurants of Nevada, Inc, as Debtors in Possession, borrowed $1.1 million (the “DIP Loan”) under authorization of the Bankruptcy 
Court.  The loan matures June 26, 2010 and bears interest at 15%.  The DIP loan is secured by the assets of the Debtors and is further guaranteed and secured by the Company and other non-Debtor 
Fatburger entities.

In addition, Fatburger Corporation and Fatburger North America, Inc. borrowed $0.4 million (the “Non-DIP Loan”) from the same lender.  The Non-DIP loan matures June 26, 2010 and bears interest 
at 15%.  The Non-DIP loan is secured by the assets of  Fatburger Corporation and Fatburger North America, Inc and is further guaranteed and secured by the Company. 

Purchase of Land

On December 24, 2009, the Company acquired all of the membership interests in Highland Road Properties LLC (“HRP”) from an entity controlled by Mr. and Mrs. Wiederhorn.  HRP is a special 
purpose entity that owns approximately 6 acres of residential land in Portland Oregon.  Mr. and Mrs. Wiederhorn had previously allowed the land to be part of a pool of collateral securing indebtedness of 
the Company and it was necessary for the Company  to have direct ownership of HRP in order to protect the remaining collateral.   The Company paid $750,000 for the HRP interests.  The Board of 
Directors approved the purchase and determined that the transaction was in the best interests of the Company and its shareholders.  On February 17, 2010, the Company caused HRP to transfer the land 
to certain lenders for a partial reduction in debt of $350,000.
 
Guarantee of Debt

Certain of the Company’s lenders have, from time to time, required that Mr. Wiederhorn personally gurantee the Company’s debt obligations. As of March 15, 2010, Mr. Wiederhorn had personally 
guaranteed approximately $8.9 million in debt of the Company and its subsidiaries. On March 23, 2010, the Company granted Mr. Wiederhorn a security interest in the assets of Fog Cutter Capital Group 
Inc. to secure his performance in the events he is required to perform under the gurantees.
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SIGNATURES

Pursuant to the requirements of Section 13 or 15(d) of the Securities Exchange Act of 1934 as amended, the Registrant has duly caused this report to be signed on its behalf by the undersigned, 
thereunto duly authorized.

Fog Cutter Capital Group Inc.
  
  

The undersigned directors and officers of Fog Cutter Capital Group Inc. do hereby constitute and appoint Andrew A. Wiederhorn and R. Scott Stevenson, and each of them, with full power of 
substitution and resubstitution, as their true and lawful attorneys and agents, to do any and all acts and things in our name and behalf in our capacities as directors and officers and to execute any and all 
instruments for us and in our names in the capacities indicated below, which said attorney and agent, may deem necessary or advisable to enable said corporation to comply with the Securities Exchange 
Act of 1934, as amended and any rules, regulations and requirements of the Securities and Exchange Commission, in connection with this Annual Report on Form 10-K, including specifically but without 
limitation, power and authority to sign for us or any of us in our names in the capacities indicated below, any and all amendments (including post-effective amendments) hereto, and we do hereby ratify 
and confirm all that said attorneys and agents, or either of them, shall do or cause to be done by virtue hereof.

Pursuant to the requirements of the Securities Exchange Act of 1934, this report has been signed below by the following persons on behalf of the Registrant and in the capacities indicated. 
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  By: /s/ Andrew A. Wiederhorn  
  Andrew A. Wiederhorn  
  Chief Executive Officer  

  /s/ Andrew A. Wiederhorn   
  Andrew A. Wiederhorn   
  Chief Executive Officer and Director (Principal Executive Officer)
      
  /s/ Donald Berchtold   
  Donald Berchtold   
  Senior Vice President of Administration and Director
      
  /s/  R. Scott Stevenson   
  R. Scott Stevenson   
  Senior Vice President and Co-Chief Financial Officer 
  (Principal Financial and Accounting Officer)
      
  /s/  Don H. Coleman   
  Don H. Coleman   
  Director   
      
  /s/  K. Kenneth Kotler   
  K. Kenneth Kotler   
  Director   
      
  /s/  Kenneth J. Anderson   
  Kenneth J. Anderson   
  Director   
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2.1   Purchase and Sale Agreement between WREP Islands, Limited and The Aggmore Limited Partnership, dated November 19, 2001, incorporated by reference to Exhibit 2.1 to a Form 8-K dated 
November 19, 2001, as previously filed with the SEC on December 4, 2001.

      
2.2   Loan Option Agreement, by and between the Registrant and entities listed therein, dated January 1, 2002, incorporated by reference to Exhibit 2.1 to the Form 8-K dated March 6, 2002, as 

previously filed with the SEC on March 8, 2002.
      
2.3   Property Option Agreement, by and between the Registrant and the entities listed therein, dated effective March 6, 2002, incorporated by reference to Exhibit 2.2 to the Form 8-K dated March 

6, 2002, as previously filed with the SEC on March 8, 2002.
      
2.4   Medium Term Participation Agreement by and among Fog Cap L.P. and participants listed therein, dated March 6, 2002, incorporated by reference to Exhibit 2.3 to the Form 8-K dated March 6, 

2002, as previously filed with the SEC on March 8, 2002.
      
2.5   Interim Finance and Stock Purchase Agreement, by and between the entities listed therein and the Registrant, dated as of August 15, 2003, incorporated by reference to Exhibit 2.5 to the Form 

10-Q for the period ended September 30, 2003, as previously filed with the SEC on November 13, 2003. 
      
2.6   Fatburger Holdings Inc. Preferred Stock Purchase Agreement, by and between the entities listed therein and the Registrant, dated as of January 12, 2004 as previously filed with the SEC on 

March 19, 2004. 
      
2.7   March 2004 Supplemental Agreement, by and between Fatburger Holdings, Inc. and the Registrant, dated as of March 10, 2004 as previously filed with the SEC on March 19, 2004. 
      
3.1   Amended and Restated Articles of Incorporation of the Registrant, incorporated by reference to Exhibit 3.1 to the Form 10-Q for the period ended September 30, 1999, as previously filed with 

the SEC on November 22, 1999.
      
3.2   Bylaws of the Registrant, incorporated by reference to Exhibit 3.2 to Amendment No. 3 to the Registration Statement (Registration No. 333-39035) on Form S-11, as previously filed with the 

SEC on March 30, 1998.
      
4.1   Common Stock Certificate Specimen, incorporated by reference to Exhibit 4.1 to Amendment No. 3 to the Registration Statement (Registration No. 333-39035) on Form S-11, as previously filed 

with the SEC on March 30, 1998.
      
4.2   Form of Registration Rights Agreement, incorporated by reference to Exhibit 10.8 to Amendment No. 3 to the Registration Statement (Registration No. 333-39035) on Form S-11, as previously 

filed with the SEC on March 30, 1998.
      
4.3*   Form of Stock Option Plan, incorporated by reference to Exhibit 10.3 to Amendment No. 3 to the Registration Statement (Registration No. 333-39035) on Form S-11, as previously filed with the 

SEC on March 30, 1998.
      
4.4   Waiver, Release, Delegation and Amendment to Stock Option and Voting Agreement among Andrew A. Wiederhorn, Lawrence A. Mendelsohn, Joyce Mendelsohn, Tiffany Wiederhorn, and 

the Registrant, dated July 31, 2002, incorporated by reference to Exhibit 2.1 to the Form 8-K dated August 8, 2002, as previously filed with the SEC on August 15, 2002. 
      
4.5   Summary of Rights to Purchase Shares, incorporated by reference to Exhibit 99.1 to the Form 8-K dated October 18, 2002, as previously filed with the SEC on October 18, 2002. 
      
4.6   Rights Agreement dated as of October 18, 2002 between the Registrant and The Bank of New York, incorporated by reference to Exhibit 1 to Form 8-A, as previously filed with the SEC on 

October 29, 2002.
      
4.7   Amendment to the Rights Agreement, dated as of May 1, 2004, by and between the Registrant and The Bank of New York, as previously filed with the SEC on March 30, 2005. 
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4.8*   Long Term Vesting Trust Agreement among the Registrant and Lawrence Mendelsohn, Andrew Wiederhorn and David Egelhoff, dated October 1, 2000, incorporated by reference to Exhibit 
4.4 to the Form 10-K for the year ended December 31, 2002, as previously filed with the SEC on March 3, 2003. 

      
4.9*   Amendment Number 1 to the Long Term Vesting Trust Agreement, dated as of September 19, 2002, by and between the Registrant and Andrew Wiederhorn, Don Coleman, and David Dale-

Johnson, as previously filed with the SEC on March 30, 2005.
      
4.10*   Amendment Number 2 to the Long Term Vesting Trust Agreement, dated as of May 26, 2004, by and between the Registrant and Andrew Wiederhorn, Don Coleman, and David Dale-Johnson, 

as previously filed with the SEC on March 30, 2005.
      
10.1   Settlement Agreement, dated as of December 10, 1999 by and between the Registrant, on behalf of itself and all of its subsidiaries and affiliates, Andrew A. Wiederhorn, and Lawrence A. 

Mendelsohn, and Wilshire Financial Services Group Inc., on behalf of itself and all of its subsidiaries and affiliates, other than First Bank of Beverly Hills, F.S.B., incorporated by reference to 
Exhibit 99.1 to the Form 8-K dated December 13, 1999, as previously filed with the SEC on December 17, 1999. 

      
10.2   Deed of Trust, by and among WREP Islands Limited, The Aggmore Limited Partnership and the Registrant and Fog Cap L.P., dated November 19, 2001, incorporated by reference to Exhibit 2.2 

to the Form 8-K dated November 19, 2001, as previously filed with the SEC on December 12, 2001. 
      
10.3   Stock Option Agreement, by and among individuals listed on Schedule 4 thereto, Aggmore Limited Partnership acting through its General Partner, Anglo Irish Equity Limited and the 

Registrant, dated November 19, 2001, incorporated by reference to Exhibit 2.3 to the Form 8-K dated November 19, 2001, as previously filed with the SEC on December 4, 2001. 
      
10.4   Settlement Agreement, incorporated by reference to Exhibit 99.1 to the Form 8-K dated May 13, 2002, as previously filed with the SEC on May 14, 2002. 
      
10.5*   Amended and restated Employment Agreement between the Registrant and Andrew A. Wiederhorn, incorporated by reference to Exhibit 10.3 to the Form 8-K dated August 13, 2003, as 

previously filed with the SEC on August 13, 2003.
      
10.6*   Amended and restated Employment Agreement, effective as of December 1, 2003, between the Registrant and Robert G. Rosen, incorporated by reference to Exhibit 99.1 to the Form 8-K as 

previously filed with the SEC on February 11, 2004.
      
10.7*   Employment Agreement between the Registrant and R. Scott Stevenson dated as of June 30, 2003, incorporated by reference to Exhibit 10.5 to the Form 8-K dated August 13, 2003, as 

previously filed with the SEC on August 13, 2003.
      
11.1   Computation of Loss Per Common Share. 
      
21.1   List of Subsidiaries of Registrant. 
      
23.1   Consent of independent registered public accounting firm. 
      
31.1   Certification of Chief Executive Officer, pursuant to Section 302 of the Sarbanes-Oxley Act of 2002. 
      
31.2   Certification of Chief Financial Officer, pursuant to Section 302 of the Sarbanes-Oxley Act of 2002. 
      
32.1   Certification of the Chief Executive Officer, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002. 
      
32.2   Certification of the Chief Financial Officer, pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002. 
      
99.1   Letter, dated October 28, 1998, from Steven Kapiloff to Andrew Wiederhorn, incorporated by reference to Schedule 99.2 to the Form 10-Q for the period ended September 30, 1998, as 

previously filed with the SEC on November 23, 1998.
      
99.2   Letter dated November 12, 1999 from Arthur Andersen LLP, incorporated by reference to Exhibit 99.1 to the Form 8-K dated November 12, 1999, as previously filed with the SEC on November 

15, 1999.
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99.3   Jordan D. Schnitzer Resignation Letter dated March 5, 2002, incorporated by reference to Exhibit 1.1 to the Form 8-K dated March 5, 2002, as previously filed with the SEC on March 7, 2002. 
      
99.4   Lawrence A. Mendelsohn Resignation Letter dated August 30, 2002, incorporated by reference to Exhibit 1.1 to the Form 8-K dated August 30, 2002, as previously filed with the SEC on 

September 3, 2002.
      
99.5   Robert G. Rosen Resignation Letter dated March 26, 2004, incorporated by reference to exhibit 99.1 of the Form 8-K dated March 26, 2004, as previously filed with the SEC on March 30, 2004. 
      
  *   Indicates management contract or compensatory plan or arrangement.



EXHIBIT 11.1

COMPUTATION OF LOSS PER COMMON SHARE
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    Year Ended December 31,
    2008     2007  
Diluted net loss per share from continuing operations:            

Net loss from continuing operations available to common shareholders  $ (15,182,000)  $ (10,132,000)

               
Weighted average number of shares outstanding    7,957,324     7,957,324 
Net effect of dilutive stock options based on treasury stock Method method    -     - 
Total average shares    7,957,324     7,957,324 

Fully diluted net loss per share  $ (1.91)  $ (1.27)



EXHIBIT 21.1

Subsidiaries

Name of Subsidiary
Fog Cutter Securities Corporation

Fog Cutter Servicing Inc.

Fog Cutter Servicing I Inc.

WREP 2000-1PO, Inc. 

FCCG BSSP 2000-5 CORP 

WREP 1998-1 LLC 

Fog Cap Commercial Lending Inc.

Fog Cap GEMB Holding LLC

SJGP, Inc.

Fog Cutter Capital Markets Inc.

FCCM-1 Inc. 

FCCM-2 Inc. 

Fog Cap Retail Investors LLC

Fog Cap Acceptance Inc.

WFSG (Channel Islands) Limited

BEP Islands Limited

Padraig, a French LLC

Fog Cap Development LLC

Fatburger Holdings, Inc.

Centrisoft Corporation

DAC International, Inc.
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EXHIBIT 23.1

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

We consent to the incorporation by reference in the Registration Statement No. 333-94153 on Form S-8 pertaining to the 1998 Stock Option Plan of Fog Cutter Capital Group Inc. (the “Company”), of our 
report dated March 30, 2010, with respect to the consolidated financial statements and schedule of the Company for the years ended December 31, 2008 and 2007, included in the Company’s 2008 Annual 
Report on Form 10-K.

Glendale, California 
March 30, 2010
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  /S/   PKF, CERTIFIED PUBLIC ACCOUNTANTS, A PROFESSIONAL CORPORATION 



EXHIBIT 31.1

CERTIFICATION 
  

I, Andrew A. Wiederhorn, Chief Executive Officer of Fog Cutter Capital Group Inc. certify that:

1.             I have reviewed this Annual Report on Form 10-K of Fog Cutter Capital Group Inc; 

2.             Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in light of the circumstances 
under which such statements were made, not misleading with respect to the period covered by this report;

3.             Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial condition, results of operations and 
cash flows of the registrant as of, and for, the periods presented in this report;

4.             The registrant's other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) 
and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have: 

(a)      Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material information 
relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which this report is being prepared; 

(b)      Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to provide reasonable assurance 
regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting principles; 

(c)      Evaluated the effectiveness of the registrant's disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure controls, as of 
the end of the period covered by this report based on such evaluation; and

(d)      Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal quarter (the registrant’s fourth 
fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and 

5.             The registrant's other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant’s auditors and the audit 
committee of the registrant's board of directors (or persons performing the equivalent functions):

(a)      All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect the registrant's 
ability to record, process, summarize and report financial information; and

(b)      Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant's internal control over financial reporting. 

Date: March 30, 2010 
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  /s/ ANDREW A. WIEDERHORN 
  Andrew A. Wiederhorn 
  Chief Executive Officer 



EXHIBIT 31.2

CERTIFICATION 

I, R. Scott Stevenson, Chief Financial Officer of Fog Cutter Capital Group Inc. certify that:

1.             I have reviewed this Annual Report on Form 10-K of Fog Cutter Capital Group Inc; 

2.             Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in light of the circumstances 
under which such statements were made, not misleading with respect to the period covered by this report;

3.             Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial condition, results of operations and 
cash flows of the registrant as of, and for, the periods presented in this report;

4.             The registrant's other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) 
and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have: 

(a)      Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material information 
relating to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which this report is being prepared; 

(b)      Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to provide reasonable assurance 
regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting principles; 

(c)      Evaluated the effectiveness of the registrant's disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure controls, as of 
the end of the period covered by this report based on such evaluation; and

(d)      Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal quarter (the registrant’s fourth 
fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and 

5.             The registrant's other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant’s auditors and the audit 
committee of the registrant's board of directors (or persons performing the equivalent functions):

(a)      All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect the registrant's 
ability to record, process, summarize and report financial information; and

(b)      Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant's internal control over financial reporting. 

Date: March 30, 2010 
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  /s/ R. SCOTT STEVENSON 
  R. Scott Stevenson 
  Chief Financial Officer 



Exhibit 32.1

Section 906 Certification
CERTIFICATION OF PRINCIPAL EXECUTIVE OFFICER OR

PRINCIPAL FINANCIAL OFFICER
PURSUANT TO 18 U.S.C. SECTION 1350

In connection with the accompanying Form 10-K of Fog Cutter Capital Group Inc. for the year ended December 31, 2008, I, Andrew A. Wiederhorn, Chief Executive Officer of Fog Cutter Capital 
Group Inc., hereby certify pursuant to 18 U.S.C. § 1350, as adopted pursuant to § 906 of the Sarbanes-Oxley Act of 2002, that: 
 

(1) to the best of my knowledge, such Form 10-K for the year ended December 31, 2008 fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934; and 
 

(2) to the best of my knowledge. the information contained in such Form 10-K for the year ended December 31, 2008 fairly presents, in all material respects, the financial condition and results of 
operations of Fog Cutter Capital Group Inc. 

 
This written statement is being furnished to the Securities and Exchange Commission as an exhibit to such Form 10-K. 

A signed original of this written statement required by § 906 has been provided to the Company and will be retained by the Company and furnished to the Securities and Exchange Commission or 
its staff upon request. 
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March 30, 2010   /s/  Andrew A. Wiederhorn

Date   Andrew A. Wiederhorn

    Chief Executive Officer



Exhibit 32.2

Section 906 Certification
CERTIFICATION OF PRINCIPAL EXECUTIVE OFFICER OR

PRINCIPAL FINANCIAL OFFICER
PURSUANT TO 18 U.S.C. SECTION 1350

In connection with the accompanying Form 10-K of Fog Cutter Capital Group Inc. for the year ended December 31, 2008, I, R. Scott Stevenson, Senior Vice President and Chief Financial Officer of 
Fog Cutter Capital Group Inc., hereby certify pursuant to 18 U.S.C. § 1350, as adopted pursuant to § 906 of the Sarbanes-Oxley Act of 2002, that: 

(1) to the best of my knowledge, such Form 10-K for the year ended December 31, 2008 fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934; and 

(2) to the best of my knowledge, the information contained in such Form 10-K for the year ended December 31, 2008 fairly presents, in all material respects, the financial condition and results of 
operations of Fog Cutter Capital Group Inc. 

This written statement is being furnished to the Securities and Exchange Commission as an exhibit to such Form 10-K. 

A signed original of this written statement required by § 906 has been provided to the Company and will be retained by the Company and furnished to the Securities and Exchange Commission or 
its staff upon request. 
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March 30, 2010   /s/  R. Scott Stevenson

Date   R. Scott Stevenson

    Senior Vice President and Chief

    Financial Officer


